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Page 1
1 MONDAY, MAY 28TH, AD. 2012
2 (Upon commencing at 10:00 a.m.)
3 CECIL ROSNER, Sworn
4 EXAMINED BY MS. JARDINE:
51. Q Mr. Rosner, before we start | have a few

6 questions that I'm going to direct towards your
7 counsel just to sort of truncate matters a little
8 hit. Mr. Kroft, can you confirm, please, who it
9 is that you represent in relation to this motion?
10 MR. KROFT: Yes. | represent CBC, CTV, Global
11 and the Winnipeg Free Press,
12 MS. JARDINE: And at one point in time you
13 represented The Sun as well?
14 MR. KROFT: | did.
15 - MS. JARDINE: And no longer?
16 MR. KROFT: And they decided not to
17 participate any further, yes.
18 MS. JARDINE: Do your clients agree to be
19 bound by any order made as a result of this motion®?
20 MR. KROFT: My clients will be bound to the

21 extent that the order covers them, has jurisdiction, but I'm
22 not sure I'm taking a position beyond that because | don't
23 know what the order is. If it's an order outside

24 jurisdiction, | wouldn't be bound ! suppose. I'm not sure
25 what you mean.
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1if you ask him for an opinion, you'll have to live with the

2 consequences.

MS. JARDINE: | have no intention of asking

4 him, I'm just saying in the course of his answers if he
5 chooses to give one.

MR. KROFT: | have not led expert evidence

7 from this witness.

MS. JARDINE: Okay. And his answers are meant

9 to be binding on all of your clients that are pariicipating
10 in this motion, then?

MR. KROFT: This is a cross-examination on an

12 Affidavit, not a discovery, and his answers will be evidence
13 in - the matter involves all -- as | understand it, your
14 application would apply to all media.

MS. JARDINE: Yes,
MR. KROFT: And | have a representative group.

17 But 'm not sure the question really fits with a cross-
18 examination.

19
20 forward on behalf of the Media Group? You haven't put

21 forward any other Media representative evidence. So that's
22 why | was asking; is his evidence meant to be representative
23 of the Media evidence in relation to this motion?

MS. JARDINE: His evidence is being put

MR. KROFT: He's a witness in this matter that

25 we have called. He's not representing any organization,

Page 2 .
1 MS. JARDINE: But at present you're not making
2 any jurisdictional challenges to the authority, the
3 Commissioner, to make this order?
4 MR. KROFT: No.
5 MS. JARDINE: And do you know ofthe
6 intentions of The Sun regarding being bound by any order
7 that's made?

8 MR. KROFT: No.
9 MS. JARDINE: And your client isn't being
10 produced today as an expert, or is he?
A MR. KROFT: He has not given any opinions in

12 his Affidavit, unless you take issue with that, | don't
13 think he did, so that issue hasn't come up.

14 MS. JARDINE: All right, so in answer to the
15 question, he's not --
16 MR. KROFT: Well, | don't think the issue

17 comes up. | believe | could qualify him as an expertin

18 journalism should that be required, but he hasn't given any
19 opinion evidence, so that doesn't come up, so | haven't

20 tried to qualify him.

21 MS. JARDINE: Okay. | guess I'm just asking

22 in the course of this examination if he feels the need to

23 give an opinion, will you then be putting him forward as an
24 expert?
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1 he's -

MS. JARDINE: He's not representing the CBGC?
MR. KROFT: Well, he's a witness. This isn't

4 an examination for discovery, it's a cross-examination. 'm
5 not sure what your question is.

MS. JARDINE: He's here as a representative of

7 one of the parties; CBC?

MR. KROFT: Well, he works for CBC, yes.

9BY MS. JARDINE:

Q Now, let's look at your Affidavit if we

could, please, Mr. Rosner. In paragraph two you
make reference to the fact that you've been
involved in a number of inquests and inquiries.
Could you tell us how many you've been involved in
covering?

A lhaven't counted them up. I've beenina
supervisory role at CBC for close to twenty years,
so there have been quite a few inquiries and
inquests over the period of that time that | would
have involvement in.

Q Right. I'm just trying to narrow down those
numbers. Are we talking about tens? Hundreds?
A | don't think it would be hundreds.

Q So somewhere between ten and a hundred?
A Sure.

25 MR. KROFT: Well, that will be your choice and
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Page 5 Page 7
15. Q In paragraphs six to eight you reference 1186. ’ Q  SoI'm asking you why didn't you choose to
2 three inquests involving children. And those were 2 put in, if you had examples, of instances where
3 all inquests, not inquiries; correct? 3 social workers' names had been published in
4 A That's right. 4 refation to these inquests?
56. Q  And were there any publication bans applied 5 MR. KROFT: | object to that question.
6 for in those inquests to your knowledge? 6 BY MS. JARDINE;
7 A Not with respect to professional witnesses. 717.  Q Why didn't you put them in? On what grounds?
8 ~There may have been other publication bans with 8 MR. KROFT: On the grounds that it's
9 respect to other matters, but with respect to 9 irrelevant and he hasn't led it. If you want to ask him
10 professional witnesses, that's not my 10 about the questions you can, but are you suggesting he had
11 understanding. 11 some obligafion to swear to things other than he's sworn to?
127.  Q That wasn't my understanding either, so I'm 12 MS. JARDINE: No, I'm suggesting that if
13 glad you confirmed that. And in fact in the 13 someone is putting forward their best evidence as you would
14 Tracia Owen's matter that you reference in 14 think they would in the circumstances, he would, if he had
15 paragraph eight, the media made an application in 15 evidence to that effect, he would have attached it. It's a
16 which they sought to have some sealed documents {16 legitimate question, why didn't he.
17 unsealed; correct? 17 MR. KROFT: The answer is because we helped
18 A That's right, 18 him draft the Affidavit. And he clearly knows more than we
198, Q And that was not successful all the way to 19 did when he drafted it. _
20 the Court of Appeal level; correct? 20 MS. JARDINE: I'm sorry, | don't understand
21 A |think you're right. 21 that. He knows more than you did when he drafted it?
229.  Q And| also understand that after that 22 MR. KROFT: About some of the media coverage.
23 application was lost at the Court of Appeal level, 23 MS. JARDINE: So you're saying he didn' share
24 that the media never showed up again at the Tracia |24 that?
25 Owen's inquest. Do you know anything about that? 25 MR. KROFT: I'm not saying anything other than
Page 6 Page 8
1A Notspeciicall, 1 that we drafted the Afidavt,
210. QDo you know whether or not CBC did any 2 BY MS. JARDINE:
3 further coverage of the Tracia Owen inquest after 8318. Q@ Okay. Soinanswerto my question, then, why
14 that time? 4 didn't you draw that information forward to put in
5 A | don't recall, 5 your Affidavit?
611. Q Soyou can'tsay one way or the other? 6 A [ thought it was sufficient to show that
7 A No. - 7 here's the report of an inquest, a public
812. QDo you have any examples or excerpts of 8 document, and that would demonstrate that there
9 articles where you can show that social workers' 9 was no publication ban. The report was refeased,
10 names were published in any of those three cases? {10 it was public, it was free for anybody to report
11 A {don't have any with me right now. I've 11 or not report.
12 certainly reviewed a number of these cases. There  [1219.  Q Okay, but getting back to my earlier
13 have been examples of that, 13 questions, there were no publication bans sought
1413. Q@ Where social workers' names were reportedin |14 in those relating to the professionals; correct?
15 the media? : : 15 A That's my understanding. -
|16 A Yes, 1620. Q Sothe factthat there was no publication
1714. @ And why didn't you attach those to your 17 bans in relation to this isn't a surprise if
18 Affidavit? 18 nobody sought one; correct?
19 A Well, we attached the mandates and in some 19 A Okay.
20 cases the actual reports of the inquests which 2021, Q They're not just granted without somebody
21 were public documents. -2 seeking them; correct?
2215.  Q Right, but you know this isn't about public 22 A That's my understanding.
23 reports of inquest judges, this is about 2322.  Q And what you did attach, if we can look at
24 publication in the media. 24 your attachment at Exhibit A, for example, isn't
25 A Right. 25 the report itself, but it looks fike an index and
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Page 9 Page 11
1 table of contents. 1 ° circumstance under which the holdet of the inquest
2 MR. KROFT: We have the report. |t was justa 2 determined certain evidence ought not to be
3 matter of volume, If you'd like to mark it, you can use our 3 published; correct?
4 copy. 4 A Yes, my reading of that is that the issue
15 MS. JARDINE: No thanks, I'm just going on the 5 related to a matter not directly pertinent to the
6 basis of what's in his Affidavil. 6 inquest.
7 BY MS. JARDINE: 729. Q Thatwas one of the reasons she indicated,
823. Q Andthe report, excerpt that you have 8 but she also indicated that it wasn't in the
9 attached from what ! can tell references the name 9 public interest to disclose that evidence;
10 of one case worker, Ron Overland, and we don't 10 correct?
11 know whether or not he was the case worker " A Correct.
12 directly involved in the care or if he was there 1230. Q Andagain do you know of any consequences or
13 in some other capacity based on what you've 13 effects on any of the social workers that are
14 attached, dowe? We can't tell from looking at 14 named in that report?
15 . Exhibit A what kind of evidence Overland gave? 15 A No.
16 A That's why Mr. Kroft is offering to provide 1631.  Q Inparagraph eight you talk about the Tracia
17 you with the full report. 17 Owen matter which again was another inquest. And
1824, Q |appreciate that, but I'm not here to cross- 18 in fact, there has never been an inquiry before in
19 examine on evidence | haven't had an opportunity 19 Manitoba in relation to a child, has there, to
20 to review in advance because it wasn't included in 20 your knowledge, child in care?
21 your Affidavit. I'm here to cross-examine on what 21 A \don'trecall,
22 is included in your Affidavit and what is before 2232. Q@ Youdon't know one way or the other, then?
23 the Commissioner. And this is what you chose to 23 A No
24 put before the Commissioner. F'm saying to you 2433, Q@ Myunderstanding is that this is the first,
25 Exhibit A doesn't give us an indication, does it, 25 but 1 stand to be corrected. You don't have any
Page 10 Page 12
1 of what kind of evidence that case worker gave? 1 information one way or the other on that?
2 A You areright. 2 A No. '
325. Q Doyouknow what, if any, consequences were | 334.  Q You don't specifically recall an inquiry that
4 suffered by any of the social workers that were 4 was covered by the media in relation to a child in
5 named as witnesses in Judge Conner's report? 5 care?
6 A No. 6 A lcant
726.  Q And atparagraph seven you make referenceto | 735.  Q  Andin the Tracia Owen, paragraph eight, you
8 the Patrick Redhead inquest. And you attached 8 say in the third sentence, "social workers',
9 that report in its entirety at Tab B, also a very 9 plural, "and other professional witnesses
10 lengthy two hundred and forty some odd page 10 testified at the inquest and the names of these
11 report. And I'd ask you to flip to page 13 of ihl witnesses are included in the public report”.
12 that report, please. Have you got it, Mr. Rosner? 12 Now, you didn't attach that reportin its
13 A Yes. 13 entirety, but it is attached to Mr. Bear's
1427. Q Yyoulook at the second paragraph starting 14 Affidavit. Have you got Mr. Bear's Affidavit
15 with "the reason for this leave of absence", do 15 handy? Perhaps you can ook at the report,
16 you see that paragraph? 16 ‘MR. KROFT: We don't have the Affidavit, but
17 A Yes. ' 17 we do have a copy of the full inquest report, yes.
1828. Q Soinihat paragraph Judge Giesbrecht who was |18 BY MS. JARDINE:
19 the holder of the inquest indicates that there was 1936. Q [I'mjustnotsure, when | read the report |
20 in camera evidence given that ought not to be 20 don't see any social workers' names in there, |
21 disclosed in the report and one of the reasons 21 see administrators involved and various agencies
22 that she states is in the last part of that 22 mentioned. No social workers. | can tell you
23 paragraph where she says it's not in the public 23 specifically the names of the people | see
24 interest to disclose that in camera evidence. So 24 mentioned and you tell me if you consider those
25 at least in this case we know that there was a 25 social workers and if that's who you're

Colleen McFall (204) 669-6186




Multi-page

Page 13 Page 15
1 ? referencing, okay? So the names specifically that 1 ’ Michael Bear on page 29 --
2 | see are Pat Alphonso Cox who was the provincial 2 A Mmm-hmm.
3 - placement desk worker. | can tell you what page 349. Q --atparagraph -- you have to say yes or no,
4 if you'd like. 4 I'm sorry, for the record.
5 A Sure. 5 A Yes.
637. Q Sure, that's at page 15, paragraph 70. 650. Q Paragraph 120, it refers to him as the
7 A Mmm-hmm. 7 execulive director of Southeast Child and Family
838. Q Isthatone of the people you're calling a 8 Services. So you're not suggesting he was a front
9 social worker? 9 line social worker?
10 A Yes. 10 MR. KROFT: You're contradicting some of the
1139. - Q Onwhatgrounds are you saying that that 11 evidence that was filed on behalf of the Applicant, so |
12 person was a social worker? 12 just point that out.
13 A ldon't-- I'm not sure that we've defined 13 MS. JARDINE: On behalf of which Applicant?
14 the term, so it's kind of hard to work with this. 14 MR. KROFT: Ms. Kehler's Affidavit where she
1540. Q It'saterm that you used -- 15 talks about the front line involvement of all social
16 A ltis. 16 workers. _
1741, Q - inyour Affidavit, 17 MS. JARDINE: Okay, but do we even know that
18 A These are staff of child welfare agencies. 18 Mr. Bear is a social worket?
1942.  Q So when you say social workers, you could be {19 MR. KROFT: According to the definition that
20 referencing in your Affidavit in fact staff of 20 was put forward by the Applicants he is.
21 care agencies versus actual front line social 21 MS. JARDINE: In relation to this specific
22 - workers? 22 case, though, the Tracia Owen case, he wasn't acting as a
23 A |think that's fair to say. 23 front line social worker, was he?
2443.  Q Soyou don't know whether or not Palricia 24 MR. KROFT: I mean, | just point that out, I'm
125 Alphonso Cox is a front line social worker who 25 not objecting.
Page 14 Page 16
1 ’ actually deals, or dealt with the Tracia Owen 1BY MS JARDINE:
2 case, case work, front line worker? 251, Q Hewas put forward in that case and gave
3 A Well, I mean, the report says that she's the 3 evidence, as far as | read i, as the executive
4 provincial placement desk coordinator and the 4 director and administrator?
5 function of the position is to be responsible for 5 A I'msorry?
6 the selection, prioritization, maintenance and 652. Q My question is from the reading of the case
7 development of placements for children in 7 and the report, Michael Bear wasn't a front line
8 residential and specialized resources in Manitoba. 8 worker, he was the executive director. His
944, Q Right, and we agree that that's an accurate 9 evidence that he gave was in relation 1o that
10 description of what a placement desk worker does? (10 administrative position? If you read the first
11 A Mmm:-hmm. 11 sentence of paragraph 120 --
1245. Q Asdistinct from a social worker on the -- 12 A Yeah, he was the executive director of
13 front line social worker who does the actual care 13 Southeast Child and Family Services.
14 and following up and the case work, front line 1453.  Q Right, and he was there to articulate the
15 work with the child? 15 manner in which the child welfare is administered
16 A Mmm-hmm. 16 in --
1746.  Q Sory, you have fo say yes or no for the (17 A Yes.

18 record. 1854. Q --ruralreserves? That was what he was
19 A Yes, 19 giving evidence about, not-about specific care of
12047, Q Soyou don't know whether or not this person (20 Tracia Owen? He wasn't involved specuf;cally one-

21 was a front line case worker. You're just going 21 on-one with Tracia Owen?

22 based on what the report says? 22 . MR. KROFT: Do you know that?

23 A I'm going based on what the report says. 23 THE WITNESS: | don't know.

2448. Q ‘Andthe only ones that | see mentioned in 24 BY MS. JARDINE:

25 here in reference to the various agencies are 2555. Q Fromthe report? It doesn't indicate that he

Colleen McFall (204) 669-6186
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161. - Q The lastone mentioned is at page 41,
paragraph 175; Linda Burnside was the Authorities'
relations director with the Department of Family

- Services and Housing?

A Yes.
Q And you don't know whether or not she was a
social worker involved in Tracia Owen's care,
front line?
A The distinction you're making is like direct

10 contact with Tracia Owen?

1163. @ Right, having to deal with Tracia Owen's

12 care.

13 A Well, she may well have had to deal with

14 Tracia Owen's care in a supervisory role.

W oo~y & Who
o
]

1564. Q Butyoudon'tknow that?

16 A No.

1765.  Q Are there any others who you have desctibed
18 in paragraph eight as social workers that you can
19 point to in that report that would have been

20 involved in the front line social work care of

21 Tracia Owen?

22 A | don't believe so.

2366, Q And again do you know of any adverse effects
24 of any of the witnesses --

25 A No.

Page 17 "Page 19

1 was. And you don't know either way? 167. ? Q - that gave evidence, social worker

2 A Idonot. 2 gvidence, in the Tracia Owen's case?

356. Q And the next one mentioned is at page 30, 3 A No.

4 - paragraph 128; Glory Lister who is the policy and 468. Q Have you seen the responses from some of the

5 program advisor to Southeast Child and Family 5 public of the articles that were published in The

6 Services. And the purpose of her testimony was to 6 Sun at a preliminary level in relation to this

7 describe the conditions of Little Grand Rapids 7 matter? .

8 Reserve. Do you see that? 8 A I've seen some of that material.

9 A Yes. 969. Q Did you, for example, see the material
1057.  Q Soyou don't know whether or not she was a 10 attached to Shirley Cochrane's Affidavit?
A front line social worker involved with Tracia 11 A I've seen some of the comments attached to
12 Owen? 12 Winnipeg Sun stories. 1t may have been in that
13 A dont. 13 Affidavit.
1458. Q Thenextone is at page 33, paragraph 137, 1470.  Q Soyou know, for example, that there were
15 Elsie Flett is the CEO of the Southern First 15 comments from the public that those case workers
16 Nation Child and Family Services Authority. 16 involved should be criminally charged, and in one
17 A Yes. 17 case somebody referenced that they should be shot?
1859. Q She was there giving evidence on the 18 MR. KROFT: Why don't you show him the
19 Southeast Child and Family Services Agency and its |19 document you're cross-examining on.
20 responsibility, at 1387 20 MS. JARDINE: Sure, | can dothat, Do you
21 A Mmm-hmm. 21 have a copy of that?
2260. Q Soagainyou don't know whether or not she 22 MR. KROFT: 1 could get one if you want to
23 was a front line social worker in relation to 23 take a break.
24 Tracia Owen? 24 BY MS. JARDINE:
25 A ldon't 2571.  Q No,it's okay, | can show you my copy if

Page 18 Page 20

1 you'd like. Before | forget, I'm sorry, sir, a
2 little oversight on my part, | should have gotten
3 you at the very outset to identify your Affidavit
4 and get it marked as an exhibit.
5 A Mmm-hmm.
| 672, Q So you can confirm this is the Affidavit that
7 you swore?
8 A Yes.
973,  Q Minus all of my handwritten margina! notes.
10 A Sure.
11 MR. KROFT: Do you want to mark his copy
12 because it's clean?
13 MS. JARDINE: It's clean, Could we do that,
14 please? Mark that as the first exhibit.
15 Exhibit #1; Affidavit of Cecil Rosner

16 BY MS. JARDINE:

1774, Q Before | get too comfortable in my chair on
18 the other side of the table, !'li just walk this

19 over to you, and I'l show you this is Shirley

20 Cochrane's Affidavit, Exhibit B to her Affidavit,

21 And this is the blog comments as you can see,

22 readers' comments in response o an article in The
23 Sun. That's the date that | printed it off, but |

24 don't think that's the date that it was published.

25 You can see comments like “it should be looked at

Colleen McFall (204) 669-6186
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1 K already criminal charges” in relation to the ’ effectively, that children will suffer?
2 comments regarding those involved in the previous 2 A Sounds logical.
3 article which was an MGEU letter about the workers 386. Q Were youinvolved, sir, in the Terrence
4 involved, And then there's a comment there "who 4 Yellowback case?
5 was the case worker that took that poor kid back, 5 A ldon' recall.
6 should be shot". Do you see that? 687. Q Do yourecall the circumstances of that case?
7 A |seethat. 7 That was where CBC was wanting to protect its
875. Q Hadyou seen that before? 8 right to not share information it obtained with
9 A Yes. 9 the police?
1076.  Q You see here's another comment. It says the |10 A Yes, thank you.
11 workers that are protected by that union that were 1188. QDo vyou recall that?
12 assigned to her should also do jail time"? 12 A ldorecallit.
13 A Yes. 1389. Q And the basis for the court order that it
14.77.  Q Another one down just below that where it 14 sought at that time was that it would have an
15 says “evil" "f" star "c-k-i-n-g", all in caps, 15 adverse effect on the appearance of independence
16 “evil care givers and the workers who failed the 16 of the media and on future actions of members of
17 child". Do you see that? 17 the public and of the press?
18 A lseeit. 18 A That's correct.
1978. Q. Another one, "several so called social 1990. Q And there was a concern that it could lead to
20 workers should be raked over the coals and maybe 120 aloss of credibility and appearance of
21 even do time for this and many other cases”. Do 21 impartiality if police were to have access to
22 you see that? 22 information that media gathered?
23 A Yes, 23 A That's right,
2479. Q. Another one, "l say everyone involved in this 2491, Q And that those were important qualities that
25 case, especially those charged with the protection 25 would allow the media to do its job effectively
Page 22 Page 24
1 of this beautiful child, be incarcerated for 1 was to maintain that sense of protection?
2 complicity". Do you see that? 2 A Correct.
3 A Yes. 392, Q Elsewhere in your Affidavit you talk about a
480. Q Sothat's the kind of comments that the media 4 number of other inquiries where there were
5 coverage has elicited thus far in relation to 5 professionals, various professional witnesses
6 social workers to your knowledge; is that correct? 6 involved; correct? And do you know if those
7 You were aware of that? 7 professional withesses returned to their same johs
8 A 1have seen those before. 8 and their same communities with the same people
981. ~ Q Andyou'll agree with me, sir, that this 9 after these inquiries and after there was
10 Phoenix Sinclair Inquiry is a very high profile 10 publication of their names?
1 inquiry? 11 A Likein all cases?
12 A |agree. 1293.  Q Right, I'm asking if you know, if you have
1382.  Q Willyou also agree with me, sir, that social 13 knowledge of what happened with all of these
14 workers in Child and Family Welfare Agencies 14 individuals after; if they went back to their same
15 perform a very valuable role in protecting 15 communities and their same jobs?
16 children in need of care? 16 A |don't know -
17 A You want my opinion on that? 1794.  Q Youdon' know that?
1883.  Q [I'mjustasking if that's what you 18 A --those cases.
19 understand, the social workers’ role in the Child 1985.  Q Andisit fair, then, to say that you don't
20 and Family Services' industry. 20 know if any of them suffered any adverse effects
21 A Sorry, can you repeat it? 21 from their names being published by the media?
2284. Q Sure. That they perform a valuable role in 22 A That's fair to say.
23 protecting children in need of care? 2396. Q And similarly you don't know if there were
24 A lagree with that. 24 any adverse effects on the public interest as a
2585. Q Andif they don'for can't do their job 25 result of that?
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A Adverse effects on the public interest? 1 with respect to the Group as a whole?
297.  Q Right 2 MR. KROFT: | think that's privileged
3 A I'm not sure what that means. 3 information, so I'm not inclined to answer that or the
498. Q [I'mtalking about anybody who gave evidence 4 witness answer that,
5 and whose name was published, if them going back 5 BY MR. SAXBERG:
6 into the community was -- any way adversely 6107. Q Okay, but you certainly can speak on behalf
7 affected the public interest. 7 of CBC and its position with respect to this
8 A As opposed to affecting their interest? 8 publication ban application; correct?
999. Q Correct. 9 A Yes,
10 A | still amtrying to grasp what that means. 10108.  Q And unless | ask for your personal opinion,
11100. Q Let'sseeiflcan give an example. For 11 can we agree that all your answers will be the
12 -example, do you know if any of the nurses or 12 expression of CBC's position?
13 doctors involved in any of the inquiries that you 13 MR. KROFT: No.
14 mentioned went back into the community and carried |14 MR. SAXBERG: I'm just making it clear that
15 on their work in their professions, if there was 15 when I'm asking, I'm asking about CBC's position, not his
16 any public interest adversely affected as a result 16 own. He's already indicated that he can speak about CBC's
17 of that, of the people didn't seek out their help 17 position.
18 as doctors and nurses because of their being 18 - MR. KROFT: He's a witness. You can ask him
19 published? 19 about things that he knows about. It's not an examination
20 A Oh, did it affect others in their relation to 20 for discovery and he's not speaking on behalf of anybody but
21 those people, is that what you're asking me? _ 21 his evidence. So you can ask him any questions you like.
22 101. Q@ Right. 'm asking if the public interest in 22 If you want CBC's position, you should ask me.
23 - getting assistance from these other professionals 23 MR. SAXBERG: Well, | fundamentally disagree
24 whose names were published -- 24 with that. He is here not in his own individual capacity,
25 MR. KROFT: Perhaps the public interest is 25 he's here as the managing editor of the CBC.
Page 26 Page 28
1 causing some difficulty. 1 MR. KROFT: No.
2 BY MS. JARDINE: 2 MR. SAXBERG: Mr. Rosner is not a parly to
3102. Q Sure, I'Mtry and see if | can come up with 3 this proceeding.
4 a different phrase. Do you know if anybody in the 4 MR. KROFT: You know, Mr, Saxberg, we can
5 public was deterred from seeking the professional 5 argue this if you like. Mr. Rosner is a witness that has
§ assistance of any of those witnesses whose names 6 been calied by the Group of Media Defendants with this
7 were published? 7 public interest brief and he's presented as such. He's
8 A |donot. : 8 filed an Affidavit and you're entitied to cross-examine him
9103, Q Those are all my questions, thank you, Mr. 9onit. If you want to know the positions of any of my
10 Rosner. | think Mr. Saxberg might have some 10 clients, then you can ask me. But ask him about the
11 questions for you. We're going to take a fittle 11 evidence, that's what he's here to taik about.
12 break first. 12 MR. SAXBERG: I'l ask him questions, you can
13 (PROCEEDINGS RESUMED PURSUANT 13 object to each specific question, we'll deal with it from
14 TO BRIEF ADJOURNMENT) 14 there.
15 EXAMINED BY MR. SAXBERG: 15 BY MR. SAXBERG:
16104. Q@ Good moming, Mr. Rosner. 16109. Q Have you read alt of the Affidavits filed in
17 A Good moring. 17 this publication ban proceeding?
18105, Q You can speak for CBC ih terms of their 18 A All the Affidavits that have been filed by
19 position on matters in the context of this motion; 19 all the parties? '
20 correct? | 20110. Q Yes.
|2t A Correct. ‘ 21 A Have you read the Cheryl Regehr Affidavit
22 106. Q Andyou're the instructing client fo counsel 22 that was filed by my clients?
23 with respect to this motion? 23 A Ireviewed quite a few of the materials that
24 MR. KROFT: No. 24 are available onfine, but f can't -- you know, if
25 - MR. SAXBERG: Is that with respect to CBC or 25 you showed it to me, | might be able to refresh my
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Page 29
1 memory.

2111, Q Okay, whenwe cometo it - you have reviewed
3 some of the material in preparation --
4 A Yes, | have, yes.

5112.  Q - fortoday. |wantfo show you a decision
6 from the Manitoba Court of Appeal I'm sure you're
7 familiar with. Mt's a 2008 decision from the
8 Manitoba Court of Appeal, and you're familiar with
9 that decision, sir?
10 MR. KROFT: Have you read that decision
11 recently?
12 THE WITNESS: I'm just - can | just --
13 MR. KROFT: Why don't we go on a break and let
14 us look at it.
15 MR. SAXBERG: I'm only going to refer him to
16 one quote.
17 MR. KROFT: Whatever you would like us to
18 read, that's fine, but you should give him an opportunity,
19 s0 why don't you -

20 BY MR. SAXBERG:
21113, Q Yes, absolutely. l.et me just back it up,
22 then, to try and short-circuit this. CBC made an

Page 31
A |do.

2120. QDo you agree with the Court of Appeal that

3 the preservation of the efficacy of the child

4 protection system is of at least equal importance

5 with the freedom of press?

6 A Do you want my opinion about that?

7121, Q Yes.

8 A I'd have to really study this further. |

9 mean, freedom of the press is guaranteed in the
10 Constitution. I'm not a lawyer. | don't have any
11 expert knowledge on where the child protection
12 system stands in terms of constitutional
13 guarantees.
14122, Q Butwhat the Court of Appeal here is simply
15 saying is that if there's a balancing between the

16 right of freedom of the press and the integrity of
17 the child protection system, that it's at [sast a
18 draw.

19 A |seethat. :
20123. @ Do you agree that protecting the child
21 protection system is an important function?

22 A Certainly.

2 A That's correct.

3115,  Q Andwhati've putin front of you is the

4 Court of Appeal's decision with respect to that

5 request by CBC to access CFS records. Do you

6 agree?
7 A Yes,
8116. Q And you were personally involved in that
9 case?
10 A | was not.
11117, Q Youwere not?
12 A No.
13118, Q@ Could you tum to paragraph 317 And midway
14 through the paragraph there's a sentence that
15 begins with “while freedom of the press”.
16 MR. KROFT: Could we just read the paragraph?

17 Would you give us a minute?
18 BY MR. SAXBERG:

23 application for access to CFS records in the 23124, Q Yes. Are you aware that the CFS Act -- are
24 Tracia Owen's inquest. 24 you aware of the CFS Act? Have you seen it?
25 A Yes, 25 A Some of the provisions, yes.
Page 30 Page 32
1114, Q Isthat correct? 1125. Q Have you seen the Declaration of Principles?

2 A lcan'trecall.

3126. Q 1l show you acopy. I've putin front of
4 you the first page of the CFS Act which includes a
5 Declaration of Principles. In terms of your work
6 with CBC and your coverage of inquests, you have
7 some knowledge of the CFS Act; is that fair?
8 A Correct.
9127. ~ Q The very first principle in this Act, number
10 one, is "the safety, security and well-being of
A children and their best interests are fundamental
12 responsbilities of society". Do you see that?
13 A |do.
14128. Q Do you agree with that?
15 A ldo.
16129, Q And that would be a fundamental
17 responsibility of GBC as well, wouldn't it, in
18 terms of its journatistic coverage?
19 A We pay alot of attention to that in our
20 coverage.
21130. @ And so you're agreeing with my statement that
22 it would be a fundamental responsibility of CBC to
23 concern itself with the best interests of the
24 children?
25 MR. KROFT. Don't answer the question. |

19119, Q Sure. And I'mlooking at one sentence, it's
20  the one that starts with "while freedom of the

21 press”. Do you see that? I'm going to read it

22 out. "While freedom of the press should be given a
23 very high level of protection, preservation of the
24 efficacy of the child protection system is of at

25 least equal importance.”. Do you see that?
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MR. SAXBERG: I'm asking if that is an

13 important factor for CBC to consider when it is covering
14 child protection matters.

Page 33 Page 35
1 object. 1 136.‘3 Q  And you obviously --
2 MR. SAXBERG: You've got to put on the record 2 A And we try to balance in all of our coverage
3 the basis of your objection. 3 the public's right to know of vital information,
4 MR. KROFT: It's a question of law that you're 4 holding people and institutions to account and the
5 asking. You're asking him what the legal rights are of CBC. | 5 harm that it might cause.
8 MR. SAXBERG: No, | don't think | asked that. 6137.  Q Correct, you do balance the harm against the
7 MR. KROFT: Why don't we read back the 7 benefit of the story to the public interest?
8 question. 8 A Wedo.
9 {Court Reporter reads back Question #130} 8138, Q Okay. Andso I'm saying that the child
10 MR. KROFT: You're saying a legal 10 protection system and its well-being is one of
11 responsibility. 11 those factors that you're going to be balancing?

12 A Inthat respect, yes.
13139, Q Do you know what CBC's position is as to
14 whether or not it agrees with the Court of Appeal

15 MR. KROFT: | don't object to that question. 15 that the efficacy of the child protection system
16 THE WITNESS:; Itis, | agree with you. Itis 16 is at least of equal importance to the freedom of
17 an important factor. 17 the press? o
18 BY MR, SAXBERG: 18 ~ MR. KROFT: Don't answer that.
19131.  Q Does CBC have a policy with respect to its 19 MR. SAXBERG: Did you want to answer it, Mr.
20 coverage of child protection matters? 20 Kroft? You said you were going fo answer the evidence of
21 A Not specifically. | mean, CBC does have a 21 CBC.
22 number of policies under its journalistic 22 MR. KROFT: You're asking whether CBC agrees
23 standards and policies, some of which touch upon 23 with the Manitoba Court of Appeal decision?
24 children in different ways. 24 MR. SAXBERG: Yes.
25132. @ Butare there specific policies with respect 25 MR. KROFT: The answer is that the CBC does
Page 34 Page 36
1 ’ to how the CBC covers chiid protection cases? 1 not ﬁave a position on whether it agrees or not with the
2 A Nothing specific other than what's set out in 2 Manitoba Court of Appeal, but agrees that it's subject to
3 legislation. 3 the jurisdiction of the Manitoba Court of Appeal within the
4133. Q Sowould you agree that one of the functions 4 geographic region that the Manitoba Court of Appeal takes
5 of the journalists working undemeath you at CBC 5 care of,
6 is to consider the efficacy of the child 6 MR. SAXBERG: Okay. | next want to ask some
7 protection system when it is covering child 7 questions about the Rivers' Affidavit, if you want to place
8 protection matters? 8 that in front of the witness.
9 A Consider the efficacy. | don't know really 9 MR. KROFT: I don't have it with me. If you
10 what you mean there. 10 want to take a break, Il get it. _
11134, @ Well, I was just using the Court of Appeal's |11 MR. SAXBERG: And get the Chery! Regehr
12 term, but consider the functioning, well-being, to 12 Affidavit as well.
13 use a more understandable term, of the child 13 (PROCEEDINGS RESUMED PURSUANT
14 protection system when you're covering child 14 TO BRIEF ADJOURNMENT)
15 protection matters. 15 BY MR. SAXBERG:
16 A 1don't think that's a primary objective-of 16140. Q Mr. Rosner, do you have any knowledge as to
17 our reporting when it comes to these matters, to 17 whether or not the CBC has taken a position with
18 consider the efficacy of the system. 18 respect to the Court of Appeal's assertion that
19135. Q And by efficacy | mean the well-being of the 19 presetvation of the efficacy of the child
20 system. You don't want to hurt the system in 20 protection system is of at least equal importance
21 covering the news on child protection cases? 21 to the freedom of the press?
22 A Well, we generally don't want to hurt 22 A I'have no knowledge.
23 individuals or institutions, but sometimes 23141.  Q Now,|want to refer you to Bruce Rivers'
24 coverage of individuals and institutions can cause 24 Affidavit. Perhaps you could just take a quick
25 harm to those individuals and institutions. 25 look at it to familiarize yourself as to whether
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1 or not you've reviewed it. 1 Do you see that?
2 MR. KROFT. Off the record? 2 A lseeit.
3 MR. SAXBERG: if he needs that amount of time. | 3151.  Q Paragraph 167
4 Off the record for a moment. 4 A | see paragraph 16.
5 (OFF-THE-RECORD) 5152, Q The assetion that public scrutiny and media

6 BY MR. SAXBERG:
7142, Q Mr. Rosner, just before | ask you questions

8 relating to the information in the Affidavits that
9 you just reviewed, can you confirm that as the
10 managing editor al CBC, that you're the person
11 that's ultimately responsible for the content of

12 the stories that run in your broadcast?

13 A That's right.

6 attention can lead to a dramatic spike in the
7 number of apprehensions; does CBG have any
8 information contrary to that assertion?
9 A Not that I'm aware of,
10153.  Q Dces CBC have any information contrary to the
1 assertion that public scrutiny can result in
12 social workers leaving the profession?
13 MR. KROFT: Sorry, what paragraph?

8 A That's right.
9147,  Q And one of the policies being weighing the

10 harm that could be caused by the story against the

11 benefit of the story being made ava||ab|e to the
(12 public; correct?

13 A Right.

14148, Q That's right?

15 A That's correct.

16149,  Q Now, in terms of Mr. Rivers' Affidavit, he

17 provided evidence that public scrutiny of social

18 workers can lead to unintended negative

19  consequences. Did you get that from the

20 Affidavit?

21 A Yes.

22150, @ One of the unintended negative consequences
28 of public scrutiny that he asserts he experienced

24 - wasadramatic spike in the number of

25 apprehensions. And he says that at paragraph 16.

14143,  Q And so you're the gatekeepet, as it were, in 14 BY MR. SAXBERG:
15 . terms of ensuring that those staries meet with 15154. Q Paragraph 18.
16~ CBC's policies? 16 A Are you talking generally or with respect to
17 A Yes. 17 the Toronto CFIS?
18144. @ Including policies with respect to 18155.  Q [I'mtalking about both, in terms of whether
19 maintaining confidentiality in sources of 19 CBC has any knowledge contrary to the assertion
20 referral, for instance? 20 that public scrutiny can result in social workers
21 MR. KROFT: | think he said there were no 21 moving to different jobs or moving out of the
22 specific policies that he was aware-of. 22 profession,
23 MR. SAXBERG: No, that was with respect to 23 A ldon't.
24 something in child protection cases and coverages. 24 MR. KROFT: Sorry --
25 BY MR. SAXBERG:; 25 THE WITNESS: | can't speak for --
Page 38 Page 40
1145,  Q You have specific policies in terms of your 1 MR. KROFT: Don't answer that for a moment,
2 practices for your stories that are posted on your 2 The assertion in 18, if that's what we're talking about, is
3 website; correct? 3 something that Mr. Rivers asserts, and | don't have a
4 A Correct. 4 problem if you want to see whether he has any knowledge
5146. Q Butyou're the gatekeeper, as it were, to 5 about what Mr. Rivers is speaking about. You've gone beyond
6 ensure that the reporters are complymg with those 6 that in your question and | have & problem with that. And
7 policies? 7 just before | interrupt you again, the other point is you

8 can ask this witness to his knowledge, but to ask about the
9 corporate information that CBC has or not you can appreciate
10 is not the kind of question that is appropriate. CBCis a
11 national organization. So if you want an undertaking or
12 something about what they have in their records, | don't
13 think that's what you mean, though.
14 MR. SAXBERG: I'm simply asking if he has
15 information as a result of his coverage of child protection
16 matters that's contrary to anything Mr. Rivers is asserting.
17 And I'm just going through each item.
18 MR, KROFT: | have no problem. We'rg on 18,
19 BY MR. SAXBERG:

20156. Q Do you have any information that is contrary
21 to the assertion that public scrutiny can lead to

22 social workers wanting to get out of the business,
23 as it were?

24 MR. KROFT: Sorry, where did he make that

25 assertion? You've directed us to 18 and he said something
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1 that he saw. 1 effect". Do you see that?

2 BY MR. SAXBERG: 2 A ldo.

3157. Q Atparagraph 18 and | was paraphrasing and 3162. Q Do you have any -- does CBC have any

4 being euphemistic, | guess, when | say leaving the 4 information contrary to the assertion that media

5 business, but | think it's accurate to what he's 5 attention is going to intensify the negative -

6 saying in paragraph 18 which is *l began to see a 6 harmful effects of participating in an inquiry

7 pattern of staff who were involved in these 7 that social workers have complained of in these

8 inquests either leave the child welfare fisid all 8 various studies?

9 together, move out of the province or move into 9 A | don't have any evidence like that either
10 positions where they perceive there to be less 10 way, one way or the other.

1 risk". Do you have any -- 11163. Q You will agree that if media attention of

12 A 1 have no knowledge of this, whether his 12 inquiries can have unintended negative

13 analysis is correct, incorrect, whether he has the 13 consequences to the child protection system,

14- research to back that up. | have no knowledge 14 that's something that the CBC is going to want to

15 about this. _ 15 consider in terms of how it covers these events?

16158. Q Isn't this the type of information that CBC 16 A To'the individuals or to the entire system?

17 would want to consider in determining whether the 17 164. @ Tothe system. Notthe individuals, the

18 harm associated with a particular story is 18 system.

19 outweighed by the interest to the public in 19 A You know, it's - | think we need to define

20 covering the story? 20 that more. Our principal responsibility is to

21 A Part of the detetmination of every story we 21 find the truth out about important situations. If

22 cover involves considerations like that. We 22 it transpires that by finding out the truth of an

23 generally look at the specifics, the specifics of 23 important situation some system is negatively

24 the person we're going to be interviewing, the 24 affected, then that's not going to be a major

25 specifics of the facts surrounding any particular 25 factor in preventing our reporting the truth of a
Page 42 Page 44

1 ’ story and we make an assessment that way. | mean, | 1 ? particular situation. 1t is a consideration

2 this Affidavitis talking about some impressions 2 always in terms of balancing truth-seeking versus

3 or opinions and references certain research. But 3 potential harm.

4 I'm no expert in this field, this particular field 4165, Q And we speak of harm, if we want to be more

5 of research. |also - you know, 1 guess | - in 5 specific, we can say if the media coverage leads

6 reading this | don't see a distinction being made 6 to a spike in apprehensions, that is something

7 -between testifying at the inquests themselves and 7 . that the CBC would consider as a harm in terms of

8 the subsequent media coverage. | don't see that 8§ that balancing process?

9 distinction drawn in this Affidavit actually in 9 A You know, quite honestly | would -- these are
10 terms of where the stress levels have come about. 10 really interesting Affidavits and submissions, but
11 It's just something | note in reading this. 1 it's kind of one piece of probably a very big
12159, . Q Okay, thank you for that. In the Affidavit 12 research puzzle, and I'd really like to review the
13 of Cheryl Regehr, which relates to research she 13 entirety of the research on these matters before |
14 conducted in the area of public inquiries into the 14 could give you opinions or considerations on it.
15 deaths of children, she indicates at paragraph 12 15166. Q Okay, well, let me just ask you as the
16 that the inquiry process cited in her surveys as 16 managing editor.

17 being highly stressful and resulting in exposure 17 A Yeah.

18 to highly distressing memories, et cetera, amongst 18167. Q And maybe this is the first that you've been

19 workers who responded in her survey; do you see 19 informed about these studies about the harm that

20 that? 20 can result from inquiries of media coverage. Let

21 A. ldo. 21 me just ask you; do you agree that if thereis a
22160. Q Paragraph 127 22 different way you can tell the story that will

23 A She's talking about the inquiry process. 23 avert the negative consequence of more kids coming
24161. Q That'sright. Andthen in paragraph 13 she 24 into a care, that would be something that CBC

25 says "the media attention intensified that 25  should consider?
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Page 45 Page 47

1 ’ A Adifferent way. Different from? ’ A Yes.

2168. Q Well for instance, not disclosing the name 2177.  Q Now, were you part of the Media application

3 of a social worker and showing their image, |f 3 that sought to have cameras broadcast the Brian

4 that has the effect of reducing the negative 4 -Sinclair Inquest?

5 consequences that result from inquiries, that 5 A Yes.

6 therefore -- that then impact the efficacy of the 6178. Q And the judge denied that motion for cameras

7 child protection system, is that a measure that 7 to broadcast the inquest; correct?

8 CBC would consider? 8 A Correct,

9 A | think with respect to inquiries and 9179.  Q And were you part of the Media Group that

inquests, generally our viewpoint is we respect 10 applied to broadcast the Graham James' sentencing?
11 the decision of the Provincial Judge in the case 11 A Yes.
12 of an inquest or the Commission in the case of an 12180. Q And the judge in that case also denied the
13 inquiry in terms of its determination as to what 13 request to have cameras in that proceeding;
14 evidence ought to be -- is reportable and what 14 correct?
15 evidence isn't, ' 15 A Right.
16169. Q |justwant to ask you about CBC's plans for 16181.  Q Would you agree that there have never been
17 coverage of the Phoenix Sinclair Inquiry. You 17 cameras allowed at inquests dealing with or
18 agree that this Inquiry will attract a lot of 18 touching on the child welfare system?
19 media attention? (19 A InCanada or in Manitoha?
20 A Likely. 20182.  Q InManitoba.
21170.  Q Andit will attract a lot of the CBC's 21 A There have never been cameras allowed at any
22 attention in terms of stories that it broadcasts? 122 inquest in Manitoba to my knowledge.
23 A We'll definitely be covering it. 23183. Q Okay. And you'd agree from your knowledge of
24171. Q@ Do.you plan to cover the Inquiry on a daily 24 child protection matters and reporting on them
25" basis either through your postings on the intemet 25 that there are special prohibitions relating to
Page 46 Page 48

1 ’ or stories on TV? 1 ; child protection matters versus other inquests
-2 A | can't say that with certainty right now. 2 that don't touch on child protection concerns;

3 it depends on the duration and the particular 3 correct? '

4 witnesses called and so forth, _ 4 A I'm sorry, could you say that again?

5172. QDo you foresee, though, that there will be 5184. Q There are special statutory restrictions in

6 regufar reporting of the Inquiry by the CBC? 6 terms of coverage of child protection matters that

7 A Probably. 7 are applicable at inquests?

8173.  Q Andwill the CBC be posting updates with 8 A I'm not familiar with that.

9 respect to what's happening at the Inquiry on the 9185. Q Okay. Andin the Phoenix Sinclait Inquiry
10 internet? 10 there will be a camera available to CBC at every
11 A When we have reporters covering it, most 11 day of the hearing subject to the determination of
12 likely that will happen. 12 this motion, fimitation imposed by the
13174, Q Would you agree that the Phoenix Sinclair 13 determination of the motion for the publication
14 Inguiry has the capability of being one of the 14 ban. Correct?

15 major stories of the year for CBC here in 15 A That's my understanding.

16 Winnipeg? 16186. Q And do you understand that there's only
17 A [don't know honestiy. 17 certain witnesses to which this publication ban is
18175.  Q Isityour job as the managing editor to 18 going to apply? :

19 assign which stories the reporters are going to 19 MR. KROFT: Well, that's kind of defeatist
20 work on? 20 from my point of view.

21 A And through my delegates. 21 MR. SAXBERG: Pardon me?

22176.  Q Soatthis point as we sit here today, would 22 MR. KROFT: You're asking if the ban is

23 you agree, though, that it looks like the Sinclair 23 granted --

24 Inquiry will he given a lot of attention by your 24 BY MR. SAXBERG:

25 newsroom? 25187. @ [ltwilt only apply to certain witnesses that
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1 testify at the Inquiry; correct? 1 its policy allows it to publish the names of
2 A As we've defined the professional witnesses. 2 witnesses.
3 MR. KROFT: Whatever your motion says and 3 A | actually would have fo review that. I'm
4 whatever the MGEU motion says, we agree with that. 4 not certain.
5 BY MR, SAXBERG: : 5200. Q I'mgoing toshow you a story from CBC News
6188. Q The pointis at this Inquiry there wili be a 6 relating fo coverage of a child protection matter.
7 camera that will be feeding to CBC and even if 7 A Right.
8 this publication ban is successful, there will be 8201. Q |putbefore you an article that we took off
9 many witnesses that you will be able to broadcast =~ | 9 the internet from CBC - '
10 using that camera; correct? 10 A Yes.
1 A That's my understanding. 11202. Q - enitled "dad of girl in custody hearing
12189. Q And that's a first as you said in terms of 12 laments limited role in her life".
13 public coverage of an inquest; correct? 13 A Yes.
14 A No. 14203. Q You're familiar with this story?
15190. Q Forinquests that doesn't happen is the only 15 A Yes.
16 point I'm making. 16204, Q And it's the story of the family who had sent
17 MR. KROFT: Start again and ask the question. 17 a young girl to school with neo-Nazi symbols;
18 BY MR. SAXBERG: 18 correct?
{19191,  Q Youdon't have cameras available for 19 A Right.
20 inquests. You've already confirmed that; correct? 20205, Q Andthere was a child protection proceeding
21 A Right. 21 wherein CFS was seeking permanent guardianship of
22 192.  Q Andinterms of an inquiry, your Affidavit 22 the children, and CBC covered that story; correct?
23 has indicated that there have been other inquiries 23 A Correct.
24 in which there have heen camera feads. 24206. Q Andin the story CBC does not identify the
25 A Yes. 25 witnesses; correct? _
Page 50 Page 52 :
1193. Q Isthatcorrect? 1 A Correct. Where the witnesses can lead --
2 A Many. 2 where identification of witnesses can lead to
3194. Q Butnone of them have dealt with the child 3 identification of children in care, we will not
4 protection system; correct? 4 identify witnesses.
5 A Ifyou're asking me has there been a camera 5207. Q That'sright. But as a separate matter as
6 present at any inquiry that has touched upon the 6 well, you -- the CBC specifically did not publish
7 child welfare system in Manitoba? 7 the name of the CFS case worker testifying on
8195, Q Yes 8 this, and | refer you to the sixth paragraph.
9 A I'm not aware. 9 A The sixth paragraph doesn't talk about any
10196. Q And of course cameras are not allowed in 10 testimony that | can see.
11 child protection cases at court; correct? 11208. Q Okay. I'mreading the paragraph that says
12 A Cameras are not allowed in court all 12 "CFS case workers were alerted and went to the
13 together. 13 family's apartment®. 1t goes on from there.
14197, @ Okay. And with respect to child protection 14 A Right.
15 cases, there are prohibitions in terms of what the 15209. Q Interms of CBC not identifying the case
16 media can report? 16 workers in this story, simply you'll agree that
17 A Yes. . 17 CBC didn't identify the social workers in this
18198. Q Andthose include that the media cannot 18 story? _
19 publish the name of any witness in a child 19 A I don't see any names of social workers in
20 protection proceeding; correct? 20 the story. | don't know that we knew of any names
21 MR. KROFT: Don't answer that, that's a legal 21 of social workers.
22 question. We take issue with that. 22210. Q Canyou tell me as to whether the fact that
23 BY MR. SAXBERG: 23 the social workers' names were not included in
24199, Q Well, 'm asking for the CBC's policy on 24 this story in any way restricted the information
25 covering child protection proceedings and whether 25 that's being conveyed?
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1 A Thisis not a story about a proceeding, it's A Essentially.
2 a story talking about the individuals involved 2221.  Q And the Act doesn't allow publishing the
3 that | can - I'll just quickly read it all. I 3 names of witnesses in child protection hearings;
4 talks about a custody hearing taking ptace. 4 correct?
5 Honestly | don't remember enough about the 5 MR. KROFT: That's an issue in this case. Our
§ circumstances surrounding this story to know 6 position is it allows the publication of names of
7 whether this story was produced as a result of a 7 professional witnesses, but not the names of the children.
8 reporter heing present at that hearing or whether 8 That's our position in this case.
9 it's with interviews with these individuals. 9 BY MR. SAXBERG:
10211, Q Butinany event, the social worker's name is 10222. Q Has CBC ever gone to court, other than this
11 not disclosed? 11 proceeding, in order to assert the position that
12 A There's no name of any social worker in that 12 it is entitled to publish social workers' names
13 story. 13 when they testify in child protection hearings?
14212, @ -And that doesn't in any way negatively affect 14 A [ don't know.
15 - the ability of the reporter to tell this 15223,  Q Intheinquest relating to Tracia Owen, CBC
16 particular story, does it? |16 was not aliowed to use exhibits that were filed in
17 A | don't know how to answer that. 17 that proceeding that were considered to be CFS
18213, Q Well- 18 records; correct?
19 A -Thisis -- every -- you know -- 19 A 1believe that's correct.
20214,  Q Would this story have communicated something [20224.  Q  And in the Phoenix Sinclair Inquiry you're
21 -- did this story need the name of the social 21 aware that CBC and the other media outlets will be
22 worker to communicate -- 22 able to access the exhibits that are filed in the
23 A ldon't know. 23 proceeding?
24215 Q Youdon't know? 24 At will be up to the Commissioner to decide
25 A ldont. I'd have to go back and review all 25 which exhibits are accessible to the media and’
Page 54 Page 56
11 g the facts surrounding this story to give you a 1 ’ which aren't.
2 response as to whether including the name of the 2225, Q@ Okay. I'm putting to you are you aware,
3 social worker might have illuminated something 3 though, that what's being proposed by the
4 further. 4 Commission is that all exhibits will be available
5216. Q CBC has broadcast stories about child 5 to the media and published on the Phoenix Sinctair
6 profection hearings in the past; is that fair? 6 Commission website. Are you aware of that?
7 A Ibelieve so, yes. 7 A | saw that, yes.
8217. Q Has CBC to your knowledge ever published the | 8226. Q And that's something that never happened in
9 name of a social worker? 9 the past at an inquest; correct?
10 A I'd have to go back and check. 10 - MR. KROFT: I'm sorry, what?
11218.  Q Butas you sit here today, you can't say that 11 BY MR. SAXBERG:
12 CBC has published the names of social workers 12227.  Q Where documents, exhibits that are CFS
13 covering those cases? 13 records were available to the media.
14 A | can tell you it's faitly -- coverage of 14 MR. KROFT: You're talking about CFS records
15 those types of hearings are quite rare, because of 15 in particular?
16 the fact that we are unabie to identify the 16 BY MR. SAXBERG:
17 parties. _ 17228, Q Yes. Hasit ever been the case that at an
18219. Q Does CBC have a position as to whether ornot |18 inquest the media has been allowed to access CFS
19 it has to refrain from publishing the name of a 19 records?
20 witness in a child protection hearing? 20 A lcan't-- 1 don't know. Imean, generally _
21 MR. KROFT: Are you asking about a positionin 121 exhibits at inquests are accessible unless there's
22 this hearing or are you asking does it have a policy? 22 some statutory reason they ought not to be, or the
23 BY MR. SAXBERG: 23 judge determines they ought not to be. 1 can't
24 220. Q Well, | believe that he's earlier stated that 124 tell you right now whether evety single exhibit
25 the policy was the Act, the CFS Act. Right? 25 that touches upon some child welfare issue has
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ever been publicly released or not. | don't know.
Q Okay. Well, you know that in the Tracia

Owen's inquest that the exhibits that related to

CFS records were not available to the media. And

you've confirmed that already; correct?

A - Yeah, I'm just going to repeat that | don't

have enough of the background of that to tell you

what specifically was requested. |don't -- |

wasn't involved in this.

10230. Q Butinthe Phoenix Sinclait Inquiry you've
11 already indicated there's going to be access to
12 CFS records, and that's different than the Tracia
13 Owen's inguest. You'd agree with that?

14 A ltappears to be.

15231,  Q So we have two things that are different,
16 then, in terms of the access to information here;
17 one is that there will be a camera at the Phoenix
18 Sinclair Inquity and the second is that there will
19 be access to CFS records for the first time.

20 Would you agree with that?

21 A Again | can't agree about your first time

22 part because | don't know. 1agree there willbe
23 a camera at this Inquiry as there is at the vast

24 “majority of all inquiries in Canada. And | agree
25 that there are no cameras at inquests in Manitoba.

Page 59
stories about the child protection system;

correct?
A | think the media has access to them, it's
just prohibited from reporting on them.
Q It's prohibited from reporting on child
protection matters. For instance, it cannot see
_ child protection records?
8 MR. KROFT: Sorry, are you asking him for
9 legal questions? Because these are complex legal questions
10 and they're not true some of the things you're saying. So
11 if you want his legal opinion, that's fine --

2
3
4
5 236.
6
7

12 MR, SAXBERG: I'm not asking for anything

13 about a legal opinion. He's the managing editor and --
14 MR. KROFT: | know what he does.

15 MR, SAXBERG: -- and he's responsible for the

16 content of stories.

17 MR. KROFT: So what's the question?

18 BY MR. SAXBERG:
19237. Q Sothe questions are with respect to coverage
20 of the child welfare system, there are

Page 58

1 'l agree with you on that much.

2232. Q Okay. Andthen in terms of access to CFS

3 records, this will be a first where the media has

4 access to CFS records, isn't it?

5 A | don't know,

6233. Q Haveyouever had access to CFS records?

7 When 1 say "you", | mean the Royal you, CBC.

8 A ldon't recall ‘

9234, Q Basedon those two observations, would you
10 agree with me that media access to this Inguiry as
1 it relates to the exposure of the child welfare
12 system is far greater even with the relief sought
13 in the publication bans than in inquasts?

14 A Well, there will be a presence of a camera.
15 That's a tangible difference. And ! really don't
16 know, I'm not qualified enough to know the

17 workings of inquests versus inquiries in this

18 respect to tell you how much of a difference there
19 otherwise would be. '

20235 Q@ Welljust put aside inquests and inquiries
21 for a moment and I'l try it this way; in terms of
22 access to information about the child welfare

23 system, you'd agree that the media is limited in
24 its access to information about the child welfare
25 system in child protection matters, in hearings or

21 restrictions in terms of media coverage in the
22 regular course; correct?
23 A Yes.
24238. @ You can't see CFS records; correct?
25 . A Well, if they're filed in a court pocket,
Page 60
1 then --
2 MR. KROFT: As a matter of law there are

3 circumstances when you can see CFS records, including the
4 Court has the discretion to release them. So you're asking
5 general legal questions which | don't agree with. If you
6 want to ask him about his experience or his knowledge,
7 you're free fo do that.
8 BY MR. SAXBERG:
9239. Q Inyour experience have you ever, in
10 reporting a story on child protection, been able
11 to access CFS records?
12 A |can'trecall.
13240. Q But at this Inguiry you will be able to, and
14 that's a difference that you'll acknowledge;
15 -correct?
16 A Well, if | can't recafl, then | can't really
17 acknowledge your difference.
18241, Q |think you're being unfair to be cand[cl in
19 the sense that you've already indicated that you
20 have some familiarity with the CFS Act and as a --

21 A There's all kinds of circumstances that

22 records become public. Things are released under
23 access to information, lawsuits can be filed. Al

24 kinds of bits of information make their way to the

25 public sphere in different ways. And | can't-- |
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9 understanding of it. He's the gatekeeper of what goes into
10 the stories.
11 MR. KROFT: Is it your legal opinion that
12 there are no circumstances, sir, when child welfare records
13 are ever made public? Is that your legal opinion that
14 you're providing now?
15 MR. SAXBERG: | can say that defmltlvely,
16 hundred percent, yes.
17 MR. KROFT: Okay. Well, my legal opinion is
18 different, so if you want o ask him about his practice, if
19 you want to ask him about his understanding of the law if he
20 knows, you can ask him that, but you're cross-examining him
21 on a statute.
22 MR. SAXBERG: | disagree, but we'll go on,
23 |'ll try it a different way.
24 BY MR. SAXBERG:
25247.  Q "There are many different circumstances where

Page b1 Page 63
1 ’ would have to research this question to really 1 ’ the media will not publish the identity of a
2 give you a proper answer in terms of has any of 2 person in a story; correct?
3 this material ever found its way to the media and 3 A Yes.
4 the public, and | just can't do that. 4248. Q Forinstance, legislative bans such as those
5242, Q Okay. Absent going to court, does CBC, to 5 relating to adolescents or young offenders; is
6 your knowledge, have access to CFS records? 6 that correct?
7 A N 7 A Right.
8243, Q No? 8249. @ Youwon't publish the names or identities of
9 A Going to court? 9 victims of sex crimes; right?
10244,  Q Other than by going to court which is the 10 A Right.
11 example that you gave as to how you could get 11250.  Q Youdon't publish the name of children that
12 access to these records, does CBC have accessto |12 are subject to child protection hearings?
13 CFS records? 13 A Correct.
14 A Currently? | mean, we interview people all 14251,  Q Or the families involved in those
15 the time in different jobs. People give us 15 proceedings; correct?
16 information all the time from their workplaces. 16 A Correct,
17 Some of it may be confidential information, some 17252,  Q Do those restrictions impinge on CBC's
18 of it may not be confidential. I'd be happier if 18 ability to tell the stories?
19 you gave me some specific example. There are 19 A Sometimes.
20 occasions when we have access to all kinds of 20253. Q Inwhalway? Can you give me an example?
21 information that is olherwise confidential. 21 A Any restriction on something that can be
22245. (@ And you're not allowed fo broadcast it; 22 reported, it means that there's less reported and
23 correct? 23 it may, under some circumstances, give the
24 A That's right. 24 audience a lesser understanding of what the full
25246, Q Andif you came across CFS records, you would |25 circumstances of the situation are.
Page 62 Page 64
1T ’ not be allowed to broadcast them without a court 1254, Q Now, other than the legislative restrictions
2 order; corrgct? 2 in terms of publishing names, the media and the
3 MR. KROFT: | object to the question. 3 CBC in particular voluntarily chooses to not
4 MR. SAXBERG: I'm asking him if CBC's aware of | 4 publish names in certain circumstances; correct?
5 that, if he's aware of that as the managing editor. 5 A Correct.
6 MR. KROFT: You're asking a legal question. 6255. Q CBGmay choose not to publish the name of a
7 MR. SAXBERG: But he has to be informed of the | 7 vulnerable person if his ot her identity is not
8 law in order to do his job, 5o he has to have an 8 essential to an understanding of the facts in the

9 story; is that correct?
10 A Thatis correct.
11256. Q Andthat also goes with respect to children,
12 children in general, where the name of the child
13 is not required to understand the facts of the
14 story?
15 A Yeah, these are all case-by-case
16 determinations we make based on the specific
17 facts.
18257.  Q And of course CBC chooses at times to not
19 disclose the identity of sources?
20 A Correct.
21258. Q Andisthere a criteria in which CBC employs
22 in determining whether it will grant a request of
23 the source not to be disclosed?
24 A There's a number of guidelines and subject to
25 very thorough discussion before we come to the
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1 determination to grant that confidentiality.

2 Q  You did a story recently about Judge Lori

3 Douglas -- sorry, it's not recently, it's August

4 of 2010 -- as to why CBC will not publish certain

5 photographs. Do you recall that?

6 A Yes.

7 MR. SAXBERG: Can we mark as the next exhibit
8 that article that was titied "dad of girl in custody hearing

9 laments limited role in her life",

24

Page 67
balance; corract?

i

2 A Correct.

3 MR. SAXBERG: I'd like to mark this as the
4 next exhibit.

5 Exhibit #3: Article re Judge Lori Douglas
6 BY MR. SAXBERG:
7267. Q |wanttoshowyou a CBC story that was done

8 on a used car dealership. This is a story
9 entitled "used luxury vehicles may not be all they

10 MR. KROFT: It's a CBC article; right? 10 seem; CBC investigation”. Are you familiar with
1 THE WITNESS: Yes. a this story?
12 Exhibit #2: CBC article re "dad of girl in 12 A Yes.
13 custody hearing laments limited role in her 13268. Q Andit's fair that the story is based on
14 life" . 14 information that was given to CBC from a
15 MR. KROFT: Can you give me a minute? 15~ confidential source?
16 MR. SAXBERG: Yes. 16 A Inpart.
17 (PROCEEDINGS RESUMED PURSUANT 17269. Q Pardon me?
18 TO BRIEF ADJOURNMENT) 18 A Inpar.
19 BY MR. SAXBERG: 19270.  Q |Inpart. Andthe story indicates that this
20 260. Q Have you had a chance to review the story? 20 confidential informant asked that his identity be
21 A Yes. ' 21 concealed out of fear of reprisal. Do you see
22261, Q Thisis a story that you wrote about why CBC 22 that? :
23 would not publish the photographs relating to a 23 A isitokay if | ask Jonathan a question --
matter concerning Judge Lori Douglas; correct? 24271.  Q Sure.
25 A Well, it was a story about why we were doing 25 A --before | answer?
Page 66 Page 68

1 the story, why we were telling the story, and the 1 MR. KROFT: | need to take a minute.

2 issue of the photographs is a part of that. 2 MR. SAXBERG: Sure.

3262. Q AndCBC decided to not publish photographs 3 (PROCEEDINGS RESUMED PURSUANT

4 that it had available to it in order to tell that 4 TO BRIEF ADJOURNMENT)

5 story; correct? 5 MR. KROFT: Okay, Mr. Saxberg, go ahead.

8 A Correct. 6 BY MR. SAXBERG: _

7263. Q Andthe reason being that CBC determined that | 7272.  Q 1|just wanted to ask with respect to the

8 the harm in doing so would outweigh any benefit in 8 policy of GBC in maintaining a source's

9 broadcasting those photographs; correct? 9 confidentiality when that source claims to fear a
10 A Correact, 10 reprisal. s it fair that CBC will not publish
11264. Q Andinthe second last paragraph of the i the name of a person in a stoty if the person
12 article you write "Any news organization has a 12 fears reptisal?
13 social responsibility to its audience to seek out 13 A Soas | was saying earlier, these are case-
14 important truths that will serve the public's 14 by-case determinations. We look at all the facts
15 interest. It also has a responsibility to 15 surrounding the case. And it's a subjective
16 minimize unnecessary harm while doing so, to be 16 determination at the end. We don't give blanket
17 careful and sensitive in the preservation of 17 promises of confidentiality to people. But there
18 . controversial stories.". Do you see that? 18 are certain circumstances where if we can
19 A Yes. 19 determine that there's a legitimate fear of severe
20265, Q Sothat's something -- it's part of your job 20 repercussions, job loss, something substantial, we
21 in balancing the harm that may occur as a result 21 may then grant that source confidentiality,
22 of publishing certain material in a story against 22 bearing in mind that there could be circumstances
23 the benefit of exposing the story, correct? 23 into the future which might include public
24 A Correct. 24 inquiries or court appearances in which that
25266, Q Andit's not always easy to find that 25 confidentiality might have to be revealed.
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1273, Q Are you saying that the media would 1 And individual determinations are governed by the

2 voluntarily offer the name of a source in a court 2 specific facts of all the cases.

3 case? 3278. Q Have you personally formed a view as to

4 A We always tell -- we let people know that -~ 4 whether or not the concerns of social workers as

5 the people we're granting confidentiality to, what 5  they've expressed them in this case about fear of

6 the particular consequences might be, and one of 6 reprisal are legitimate?

7 those consequences could be somewhere down the 7 A Thave difficulty with the argument for the -

8 line a judge or an inquiry commissioner requmng 8 following reason; I don't know what all of these

9 that identify to be provided. 9 witnesses will be saying. | don't know how much

- p0274.  Q Right, but CBC would oppose that in every 10 accountability each and every one of them will be

11 instance; correct? 11 asked to provide.. We don't know all the facts and
12 A Yes, if we granted the confidentiality. 12 circumstances the way we did in this case and in
13275. Q And | know you said that the granting of 13 all the other cases when we make that
14 confidentiality is on a case-by-case basis. In 14 determination. It seems that what you're
15 this case what was the specifics relating to the 15 requesting is some sort of blanket provision that
16 fear of reprisal? What was the nature of the 16 there should be confidentiality when we don't know
17 fear? 17 facts yet.
18 MR. KROFT: I'm objecting to that on the basis 18280. Q Well, with respect to Intertribal CFS,
19 that it's irrelevant. 19 evidence has been put forward as to the facts of
20 BY MR. SAXBERG: 20 that agency and its workers involved in this case.
21276. Q Well, you are aware that in this case there's 21 MR. KROFT: Wall, | mean, | did not discuss

22 with this witness the cross-examination because | treated

1 has been raised.
2 BY MR. SAXBERG:
3277.  Q Solwanttoknow where CBC -- CBC is

4 allowing confidentiality of those names in certain
5 cases. | want to know what the threshold of fear
6 has to be before that confidentiality is accepted.
7 MR. KROFT: t don't mind you asking those

8 kinds of questions in a general way, although they may or
9 may.not be relevant. But with respect to the particular
10 case which is under litigation that you're familiar with --
1 MR. SAXBERG: Yes.

12 MR.KROFT. - I'm going to take a rather

13 strict view of relevance and not give you the latitude that
14 I'm otherwise inclined to give you. But if you can phrase
15 the questions more generally, that's fine.

16 MR. SAXBERG: Yes, and | understand that

17 concern.

18 BY MR. SAXBERG:

19278. Q@ Sowhatis the level of the threshold of

20 - concern that you need to see before you'll grant
21 the confidentiality?

22 A It has to be serious, it has to be observabie
23 and it has to-be something that's more than just a
24 preference or a whim. -And every case is

25 different. The facts in every case are different.

9
10
11
12
13

{14

15
16
17
18
18
20
21
22
23
24

25

23 social workers' fear of reprisal if their names 23 him as if he were an excluded witness. So he is not

24 are published; correct? 24 familiar with the cross-examination which is when that

25 MR. KROFT: That is one of the arguments that 25 evidence was provided. If you'd like to identify the role
Page 70 Page 72

1 that each of those social workers had -- | mean, you haven't
2 put any evidence of the danger to anybody in specific.

3 MR. SAXBERG: I'm talking about the Affidavit
4 of Shirley Cochrane.
5 MR. KROFT: Maybe you could point out where

6 she speaks about any specific social worker circumstance.
7 BY MR. SAXBERG:
8281,

Q [l come back to that, 'l move on. At
some point, though, in your coverage of the
Phoenix Sinclair Inquiry you're going to be
considering the specific evidence of individual
social workers and weighing that against the
potential harm to those social workers in terms of
their interaction with famifies and to the system
in general; is that fair?

A Well, but | think we need to make a

distinction. | mean, it would be highly unusual,
and | honestly can't think of another

circumstance, there may be some, in which a
witness is allowed to testify at a public inquiry
without any ban on publication whereby media
outiets determine independent of the determination
of the Commission that there should be
confidentiality granted to that particular

withess. It would be quite unusual for something
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1 like that to take place. So I just want to ensure 1 - confidentiality and that it be seen that that
2 that -- like we've been talking -- you've provided 2 confidentiality is maintained so that people won't
3 some other examples. These are examples of 3 be afraid to come forward and disclose things to
4 stories that have come our way, people that have 4 the media; correct?
5 approached us, and we made determinations asto | 5 A Correct.
6 whether to grant confidentiality. This is a very 6287. Q Sointhat case the suggestion is that the
7 different thing. This is 8 commission of inquity 7 downside of withholding the identity of that
8 set up to find out all the circumstances relating 8 information from the public is outweighed by the
9 to a particular matter. And the Commission makes 9 upside of the truth being revealed?
10 a determination as to whether that evidence should 10 A Well, this is a -- this matter deals with an
A be public or not. So it would be quite unusual 11 attempt to, like an attempt at prepublication,
12 for an individual media outlet to take an 12 barring the publication of a story before it's
13 alternative viewpoint of that. : 13 happened. That's what this case was all about.
14 282. © Q But you'd agree this is a unique Inquiry 14288. Q Right.
15 because it's dealing with the child welfare system 15 A And it's within that context that | made
16 - which is based on confidentiality and privacy of |16 those comments, - -
17 the families that are served by these workers? 17289, Q@ Would you agree that there would be a
18 A - Every inquiry, every inquiry in Manitoba has 18 chilling effect if sources of referral weren't
19 dealt with all kinds of confidential issues, 19 confident that they were going to be kept
20 whether they be inquiries into wrongful 20 confidential?
21 convictions where we see access to confidential 21 A You used the term "sources of referral” and |
22 police reports. | mean, it's routine for 22 don't actually know what that means.
23 inquiries to present as evidence documents that -- 23290. Q Sorry, I'm referring to informants, media
24 andinformation that otherwise under the normal 24 informants.
25 set of circumstances would be confidential, 25 A People who come to the media seeking
Page 74 Page 76
1 283.g Q Now, in a story that the Winnipeg Free Press 1 ’ confidentiality?
2 did about Peter Nygard, you're quoted. And I'm 2291, Q Yes.
3 showing you the story, on the second page. t'm 3 A Yes.
4 going to refer you to the second page and the 4292, Q What's the term that you use for those?
5 . highlighted quote that's aftributed to you and 5 A Confidential sources.
6 'l ask you a question about it. 1l give you a 6293. Q Okay, confidential sources; that confidential
7 moment to read it. But in the interim, if we 7 sources would be less likely to come forward if
8 could mark the "used luxury vehicles" article as 8 there was a greater risk of them being exposed?
9 the next exhibit. 9 A Yes.
10 Exhibit #4. Article re "used luxury vehicles 10294. Q Isthatfair?
i1 may not be all they seem: CBC investigation” 11 A Yes.
12 BY MR. SAXBERG: 12295, Q And in this case would you agree that social
13284. Q The quote attributed to you in this story is 13 workers may similarly be encouraged to come
14 "I'm also concerned that this action and the 14 forward with information if their names are kept
15 attempted interference with CBC's investigation 15 out of the paper or --
16 may have a chilling effect on the willingness of 16 A It's a completely different circumstance.
17 individuals to speak with journalists and 17 These people are not voluntarily coming forward.
18 producers about the matters being researched and 18 I may be wrong. The witnesses 1o this Inquiry,
19 investigated'. Do you see that? 19 are they being subpoenaed? | mean, you're talking
20 A Yes, 20 about different things here. You're trying to
21285. Q Andyou still agree with -- you agree that's 21 draw an analogy that with respect [ don't think
22 an accurate quote? : 22 can be drawn. Like in a journalistic context,
23 A ltis. 23 people voluntarily approach media. They say "I
24 286. (1 And you agree with me that what you're saying  [24 have really important information, but I'm fearful
25 is that it's important to maintain source 25 about consequences to myself, therefore, | won't
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4 BY MR. SAXBERG:

5299. Q [I'mtalking about there's an Inquiry here and
6 the Commission has said "anyone who's got

7 information, come forward and telf us about it'.

8 They've said that over and over again.

9 MR. KROFT: But there's a witness list that's

10 been compiled already and we know all the people who are
11 applicants and will be subject to the order, although you

12 haven't disclosed it for understandable reasons to us. But
13 if you'te talking about the circumstances of the death of

14 Phoenix Sinclair, that part of the Inquiry, | don't

15 understand the question. |think the witness is entitled to
16 an explanation of that, because the Commission does know --
17 isn't there already a witness list?

18 MR. SAXBERG: Well, that's a very good

19 question. | don't think that there is. There should be,

20 we're close enough to it, but | don't think there is a

21 witness list.

22 BY MR. SAXBERG:

23300. Q Butinany event, whether there is or isn't
24 isn't important. The point is it's an inquiry and

25 the point of that is for people to come forward

Page 77 Page 79

1 ’ talk to you af all unless you give me some 1 ’ and tell the Commissioner what information they

2 guarantees". But | can't see the analogy to a 2 have. And wouldn't this kind of confidentiality

3 public inquiry there. 3 being granted to social workers assist in that

4296. Q Well, would you not agree that social workers 4 endeavour? That's the question I'm asking.

5 -- that part of this inquiry is going to deal with 5 A Assist in them coming forward to the Inquiry?

6 hearing from social workers about the system and 6301. Q Yes.

7 systemic issues and how it can be improved? 7 A That's something for the Commission to

8 A Well, the inquiry, as | understand it, is 8 determine.

9 into all the circumstances related to Phoenix 9302. Q Now, the Media, | understand it, is not
10 Sinclair's death and to give the public a full 10 objecting to sources of referral, and I'm using
11 understanding of what took place there. 11 that as a term of ait in the child welfare field,
12297.  Q Wouldn't the same logic apply that if social 12 from being confidential in the Phoenix Sinclair
13 workers were granted confidentiality, that more of 13 Inquiry. Is that correct?
14 them would come forward with information about how |14 MR. KROFT: No. The position that the Media
15 the system works, if they have concerns about the 15 articuiated is on the record from when we appeared before
16 system? : 16 Commissioner Hughes. The Media's position is that it is not
17 A ldon'tknow. |suspect some people might be 17 going to be participating in those applications and
18 compelled to -- in many public inquities relevant 18 reserving its right, once it knows the facts which it
19 people are often compelled to come forward. Some |19 doesn't currently have, to apply if there's an order granted
20 people may choose not to come forward, other 20 to set it aside, but they're not being active in those
21 people may voluntarily come forward. | don't know 21 particular applications now. That's the position.
22 what the case is with respect to the potential 22 MR. SAXBERG: Which is to say that the Media
23 withesses in this Inquiry. 23 is not opposing the application of eight sources of
24298. Q But how would the Commission know if there  [24 referrals, to have the publication ban apply to them?
25 was a specific social worker out there that had 25 MR. KROFT: No, that's not the position.

Page 78 Page 80

1 ° something to offer without them coming forward? ’ MR. SAXBERG: Okay. Then what is the

2 MR. KROFT: Sorry, are you talking about the 2 position?

3 Phoenix Sinclair circumstances of death? 3 MR. KROFT: The position is that the Media

4 does not have the facts - first of all, the Media Group,

5 right, it's four people, | can't speak for anybody else,

6 four institutions, and they are reserving their rights to

7 object once they have the facts. They are not moving in
8 advance of the hearing to get facts in order to determine
9 whether or not they would oppose or consent. They're taking
10 effectively no position yet.

A MR. SAXBERG: And is the reason for taking no
12 position or one reason for taking no position at this point
13 in time based on the same logic for which the Media allows
14 for confidential informants?

15 MR. KROFT: No.

16 BY MR. SAXBERG:

17303. Q Are you aware, sir, in terms of sources of

18 referral that in the child protection system when

19 CFS receives a call or information from a person
20 about a child protection concern, that it's

21 obligated to ensure the confidentiality of the

22 source of that referral? Are you aware of that?

23 A I'm not aware of the specifics, but that

24 sounds very logical.

25304. Q And are you aware that the reason for
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Page 81 Page 83
1 maintaining the confidentiality of sources of 1311 .g Q Is there anything - let me back up, Why do
2 referral is so that the public isn't discouraged 2 you need to publish the names of social workers,
3 from reporting concerns about children? 3 show their images, in order to tell the story of
4 A That sounds reasonable. 4 what's transpiring at the Inquiry?
5305. Q Outoffear of reprisal from those that are 5 A You know, you could also ask why do we have
6 the subject of the concerns. |s that fair? 6 an open court principle, why do we need to have
7 A Yeah, fair. 7 reporters attend court all together. | think
8306. Q And wouldyou agree, then, that for the same 8 there's a general feeling in society that
9 reasons that the media allows for confidential 9 transparency is a good thing. And certainly the
10 sources, it doesn't publish the name of 10 courts have adopted an open court principle
A confidential informants, that sources of referral 11 allowing media to come in and freely report
12 in child protection matters should similarly be 12 everything that the judge determines can be freely
13 afforded a publication ban or that same treatment 13 reported. It's a general principle in our society
14 as confidential informants? 14 that the more the public knows about what goes on
15 A Aslmentionéd, each of our determinations is 15 in the justice system and also in public inquiry
16 very case specific. There's no blanket kind of 16 -- the very nature of a public inquiry is that the
17 policy that governs all of a particular class of 17 public needs to be informed about things. So
18 people. 18 those are the reasons | think it's important.
19307. Q Would you agree that the restriction that's 19312, Q Butlwas asking for the specific reason why
20 being sought here, that is a publication ban on 20 you would need to name a social worker in order to
21 the name and image of social workers, is a minimal 21 adequately convey what's happening at the Inquiry.
22 restriction? 22 A I mentioned that -- as I've already
23 A I'm not sure | understand. 23 mentioned, it depends on the facts and connections
24 308. Q I'masking you about whether you would 24 can be drawn to who that person might be, who that
25 consider the publication ban on naming witnesses 25 person has connections to. That may be of great
Page 82 Page 84
1 and revealing their images as being a minor 1 ’ public interest. And without the ability to name
2 restriction, medium restriction or a major 2 those individuals, that portion is going to be
3 restriction. What do you consider? 3 lost to the public.
4 A 1t's really impossible for me to answer that 4313.  Q You'l agree, though, that there is no
5 before | know the facts that will come out of this 5 restriction being sought in this case with respect
6 Inquiry. There could be all kinds of 6 to what the CBC can report about what any witness
7 circumstances in which the public would not be 7 is saying at the Inquiry?
8 well-served by not knowing the identity of 8 MR. KROFT: Is that right? There's a number
9 particular individuals, but that would be based on 9 of motions and | think in some of them they've gone further
10 the facts that come olt. And it's impossible to 10 than -- | wish it were s0. And if you tell me that's so, |
11 determine that in advance. 11 will take your word for it, but | didn't recall reading all
12309. Q Inwhat situation would the public be not 12 the motions that way. And there was some requests in some
13 served by not knowing the name of an individual in 13 motions, for example, | think for an in camera --
14 this case? 14 MS. JARDINE: Right, in Bill Gange's motion |
15 A There's any number; that an individual may 15 believe, yes.
16 have been active elsewhere in another 16 BY MR. SAXBERG:
17 jurisdiction, An individual may have a particular 17314, Q@  Well, Ml just limit the question to the
18 background and have a track record of doing X, Y 18 relief sought by MGEU, ICFS and the Authorities.
19 or Z. There could be any number of circumstances 19 MR. KROFT: If you could just, for the
20 in which it will be important to know the 20 witness, tell him what the particular relief is, then it
21 identity. 21 will remind me as well.
22310. Q Do you see a distinction between knowing the |22 BY MR. SAXBERG:
23 identity of the witness and publishing the 23315. Q MGEU, ICFS, and the Authorities are seeking a
24 identity of the witness? 24 _publication ban that will limit the media in
25 A 1see the distinction. 25 reporting the names of certain social workers and
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1 ’ showing their identity. And I'm asking if that 1 320.g Q  Iwantto show you an article that's somewhat
2 restriction in any way inhibits CBC's ability to 2 notorious in this case already. If was marked as
3 report on the evidence that's being adduced at the 3 Exhibit G in the Supplementary Affidavit of Janet
4 Inquiry? How does it restrict CBC's ability to 4 Kehler, so you've probably seen it. It's a front
5 tell the story? : 5 page article from the Winnipeg Sun.
B A ltmight. A person may be related to another 6 MR. KROFT: Do you have the article itself?
7 person. That might be very relevant to the facts 7 BY MR. SAXBERG:
8 of the case and that couldn't be reported. A 8321. Q Yes. Thefirst page is a headline from the
9 person may have been appointed or gotten a job 9 Winnipeg Sun. Have you seen that before?
10 from somebody else and you can't reveal that and 10 A Yes.
11 that might be a pertinent fact in the Inquiry. 11322. Q@ And the headline shows a picture of Phoenix
12 There's any number of scenarios in which that 12 Sinclair and then underneath it in large upper
13 might prove to be pertinent. 13 case font is the word "cowards". Do you see that?
14316.  Q Do you understand that it's the system, the 14 A Yes,
15 child welfare system that's the subject of the 15323. QDo you believe that -- does the CBC have a
16 Inquiry, not individuals? 16 position that social workers are cowards?
17 MR. KROFT: | object to the question. 17 A No. ‘
18 MS. JARDINE: Sorry, | have o go. 18324. Q You'd agree with me that this headline, this
(19 MR. KROFT: Why don't we take a quick break. 19 story, is an example of sensational journalism?
20 MR. SAXBERG: Sure. _ 20 A You know, I'm here to give you opinions in
21 (PROCEEDINGS RESUMED PURSUANT 21 terms of -- or information in terms of my position
22 TO BRIEF ADJOURNMENT) 22 with the CBC, so | feel a little bit uncomfortable
23 MR. SAXBERG: Could we mark the Nygard 23 commenting about editorial judgments made by other
24 Winnipeg Free Press story as the next exhibit. 24 news organizations.
25 Exhibit #5: Winnipeg Free Press story re 253256, Q Well, 1 understand that it's uncomfortable to
Page 86 Page 88
1 Peter Nygard 1 have to call down one of your colleague
2 BY MR. SAXBERG: . 2 institutions. However, | think it's fair for me
3317.  Q [I'dasked you if the restriction that's being 3 to ask for your confirmation that as a managing
4 sought is minimal in your mind and you said, | 4 editor and someone who has years and years of
5 think you said "it may be, may not be, it depends 5 experience in journalism, based on that to get
6 on the specific facts that come out"; is that 6 your confirmation that is really a sensational
7 fair? 7 headline.
8 MR, KROFT: Well, the record will show. He 8 A You could call it that.
9 answered that question and it will say what it says. 9326. Q Do you have a position, does CBC have a
10 MR. SAXBERG: Right, and | just want to make 10 position as to whether or not that kind of media
11 sure that | understand what it is that he's saying. 11 coverage is going to negatively affect the ability
12 - MR. KROFT: Do you need it read back? Idont |12 of social workers to deliver services to children
13 want him to keep answering the same question over and over.|13 and families?
14 MR. SAXBERG: Well, | don't think that the 14 MR. KROFT: Do you want to put thata
15 answer was clear and | guess that's -- 15 different way? It's not a fair question.
16 THE WITNESS: It depends on the facts that 16 BY MR. SAXBERG: .
17 emerge. 17327.  Q Well, would you agree -- we've talked about
18 BY MR. SAXBERG: 18 the balancing that has to go on hetween the
19318.  Q Itmay wind up being a minimal restriction, 19 content of stories in the search for truth and the
20 it may not be, depending on the facts is what 20 harm of those stories. Would you agree that a
21 you're saying? 21 headline such as this is going to harm the child
22 A That's what I'm saying. 22 protection system?
23319. Q Itake itthat CBC is opposed to the 23 A The system?
24 sensationalization of stories. |s that fair? 24328. Q Yes.
25 A Yes, that is fair. 25 A Idon't-- | don't know.
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Page 89 Page 91
1329, Q Isitnotgoing to make it difficult for ’ full a picture as we could have. Will that amount
2 social workers to deal with the families that they 2 to a whitewash? You're asking me to speculate on
3 work with on a day-to-day basis when the front 3 allthe information that's going to come out of
4 page of the paper calls them cowards? 4 this Inquiry. | can't do that.
5 MR. KROFT: Are you asking for an opinion from 5333. Q Well, remember that -- let me ask you this;
.| 6 him on the child welfare system? 6 when confidential informants come forward 1o CBC
7 MR. SAXBERG: | don't think | came close to 7 and CBC doesn't publish their |denuty, are those
8 that type of question. 8 stories whitewashes?
9 MR. KROFT: Then | misunderstood, I'm sorry. 9 A No.
10 What's the question? 10334. Q No, they're not? And wouldn't that similarly
1 MR. SAXBERG: I'm asking him as the gatekeeper [11 be the case here?
12 for content for his media organization and as someone who {12 A If what you're saying is will the bulk of the
13 weighs the harm that could be caused by stories. I'm asking [13 actual information come out at the Inquiry, the
14 if he has the opinien that this type of sensanonallsm could 114 actual words and information being put by the
15 harm the child protection system. 15 wilnesses anyway, then I'l agree with you, yes,
16 THE WITNESS: | don't know how to answer, 16 it wilt. However, as | mentioned earlier, some of
17 honestly. | think everyone recognizes that our world is 17 the connections that might be relevant may not

emerge, may not be reportable.

19 you know, way more so today than has ever beenthe case. [19335. Q Right, and that's a very good distinction,
20 And you'd have to really undertake an analysis of how much |20 may not be reportable.
21 people pay attention to -- serious attention to things like 21 A Right.
22 this to get a really good handle on a good analysis of that. (22336, Q However, the Commissioner himself will
23 MR. SAXBERG: Could we mark this document, the |23 receive information as to those connections and
24 two pages, as the next exhibit. That will be the coverand |24 witnesses' names; correct?
25 the article that follows. 25 A Correct.
" Page 90 Page 92
1 Exhibit #6: Cover and article from the 1337. Q Sothe ultimate result of the Inquiry will
2 Winnipeg Sun re "cowards" 2 not in any way be diminished by the publication
3 BY MR. SAXBERG: 3 ban?
4330. Q |justwili ask one more question about this 4 A 1 mean, once there's a a publication ban, |
5 article in Exhibit 6, though. On the second page, 5 believe that constricts the Commissioner from what
6 third paragraph, Tom Brodbeck, the author, writes 6 he can put in his final report as well. | could
7 "the Inquiry hasn't even started yet and already 7 bewrong. That's my understanding.
8 one of Manitoba's biggest unions wants this thing 8338. Q Justone finalarea. I'm going to show you
9 to be a whitewash". Could you confirm that if the - 9 an article from the Winnipeg Free Press and |'ve
10 publication ban as sought by MGEU is ordered, the {10 just included the first page because that's where
11 inquiry will not be a whitewash? -1 the quote that | want to refer you to is found.
12 MR. KROFT: Sorry, are you suggesting to him 12 Undemeath the heading "Agency" -« I'm going to
13 that that comment was made in respect to the publication |13 actually give you the full article. Page two, the
14 bans? Is that what it was -- 14 third paragraph, |l read it into the record;
15 MR. SAXBERG: Yes. 15 "Phoenix's file was transferred to a native-run
16 MR. KROFT: Okay, sorry. 16 .agency in late 2003, There is no indication of
17 THE WITNESS: Sorry, what was your guestion 17 any interaction between the child, the family and
18 again? 18 agency workers on her file from that point on. It
19 BY MR. SAXBERG: 19 is not clear which native agency the child was
20331,  Q Waell, the question is if the publication ban 20 referred to.". Do you see that?
21 that MGEU is seeking is ordered, will that mean 21 A Yes.
22 that the Inquiry is a whitewash? 22339, Q Areyou aware that that statement is
23 A You want my opinion? 23 factually incorrect?
24332. @ Yes. 24 A | dont know.
fid A 1think it will mean that we may not get as 25340, Q If you were aware, if CBC was aware that the
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file was not fransferred to a native-run agency,

then did nothing, would that affect whether or not
you were opposing a publication ban with respect
to those workers from that agency?

A Sorry, if CBC was aware -- can you repeat
what you said?

341.  Q The allegation in the story is that the
Phoenix Sinclair file was transferred to a native-
run agency in late 2003 and that the native-run

10 agency did nothing.

O Co ~ Oy & QW Ry —

Page 95

MR. SAXBERG: Well, earlier | believe the

2 witness said that it's the contexi, it's the evidence, the

3 information as to what the workers did that is going to

4 determine ultimately whether or not this is a minimal

5 restriction or something other than that and whether or not

6 it's an appropriate restriction.

7 MR. KROFT: You made two factual assumptions

8 that | don't -- you can ask this witness if he has any

9 knowledge of it, but bundled into your question was, number
10 one, the truth of the assertion of Shirley Cochrane, which

5346. Q Does that knowledge now, knowing that this
6 agency had nothing to do with this case, does that
7 not affect the CBC's balancing of whether or not
8 the publication ban with respect to social workers
9 for that agency is important in this case?
10 A Does it have an impact on our position
11 regarding the publication ban?
12347.  Q Yes, with respect to social workers for that
13 agency.
14 A It doesn't have any impact on our position
15 respecting our position on the publication ban.
16348.  Q If the workers at that agency had nothing to
17 dowith the Phoenix Sinclair file on the one hand,
18 but on the other hand their dealings with their
19 own community and their ability to service their
20 caseloads is harmed, isn't that something that the
21 CBC should consider in terms of its position?
22 MR. KROFT: Sorry, you understand we don't

23 accept as truth either of those things. You're asking him
24 1o speculate if those two things were true, would it affect
25 the position on the Inquiry?

1 A Right. 11 you appreciate we have no disclosure, so we don't know
12342.  Q [It's a pretty serious allegation? 12 whether that's right or wrong. And number two, your
13 A Right. 13 allegation that if their names are published it will harm
14343. Q The truth of the matter is that there was no 14 their community, which we also disagree with, and in fact,
15~ suchtransfer to any nalive agency. 15 we think there's evidence to the conirary. So thisisn'ta
16 A Okay. , 16 have-you-stopped-beating-your-wife-yet question and | know
17344,  Q And therefore, the fact of that native agency 17 you're not intending it to be that, but we don't accept
18 doing nothing is a serious allegation that's false 18 either of the premises or don't know if they're true in the
19 and is casting aspersions or blaming individuals 19 case of Shirley Cochrane's evidence.
20 at that agency for something they had nothing to 20 BY MR. SAXBERG:
21 do with. For your reference, that's information 21349. Q Well, would you agree that if the media is
22 that's part of this motion in the Affidavit from 22 publishing incorrect statements about social
23 Shirley Cochrane. 23 workers and their involvement in this file, that
24 MR. KROFT: That's the position of Shirley 24 that could have a harmful effect on the delivery
125 Cochrane? 25 of child welfare services?
Page 94 Page 96

1 BY MR. SAXBERG: 1 A Ifthe media's publishing incorrect

2345 Q Yes, who s the executive director of 2 information about anything, they should seek to

3 Intertribal CFS. Do you understand that? 3 correct that information as quickly as possible.

4 A Yes. 4 MR. SAXBERG: That was my last question,

5 Thank you for your patience and I'm sorry that it took so
6 long.

7 MR. KROFT: I just have two in re-direct, both
8 relate to Ms. Jardine's questions.

9 RE-DIRECT EXAMINATION BY MR. KROFT:

10350. Q@ Ms. Jardine put to you the full report on the
11 Tracia Owen Inquest and was asking you to pick out
12 the names of social workers that were named. And

13 [ think during a break you picked out one that you
14 hadn't picked out when you went through it, and if

15 50, you may want to just correct the record.

16 A This is Rhonda Wasicuna on page 19.

17351,  Q Thank you.

18 MR. KAHN: Which paragraph?

19 THE WITNESS: 85.

20 MR. KHAN: Sorry, what was the question?

21 MR. KROFT: Ms. Jardine had been going through

22 each of the social workers and she skipped that one and Mr.
23 Rosner didn't pick it up and [ think at the end, youll

* [24 correct me if the transcript says otherwise, she said “so

25 that's all the social workers, right', or something to that
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Page 97 .
1 eﬁegt. | believe he agreed with that and then on the break
2. ]
3 MR. KHAN: So you're just pointing out a name
4 that wasn't mentioned?
5 MR. KROFT: Correct.
6 MR. KHAN: Thank you.
7 BY MR. KROFT: :
8352, Q The other question; Ms. Jardine had raised
9 with you a case that she referred o as the
10 Yellowback case.
11 A Right.
12353. Q And drew an analogy | believe to something
13 about this case. I'm just wondering if you can
14 put on the record what it was that the Yellowback
15 request was | believe from the police to the
16 media.
17 - A That was a case involving - a press
18 conference was held by one or two Aboriginal
19 organizations to talk about an incident that had
20 taken place on a Northern First Nation involving
21 Mr. Yellowback, and subsequent to that press
22 conference we were served with a production order
23 asking us to turn over our tapes. We and some
24 other media outlets were served with a production
25 order asking us to furn over our tapes of the
Page 98
1 ’ press conference, which we opposed and were
2 successful in having the production order quashed.
3 MR. KROFT: Those were all the questions |
4 had.
5 (Adjourned generally at 1:14 p.m.)
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