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on appeal from the federal court of appeal

Administrative law -- Judicial review -- Public inquiry -- Jurisdiction --
Notices of possible findings of misconduct -- Whether Commission had jurisdiction to

make findings of misconduct -- Inquiries Act, RS.C., 1985, c. I-11, ss. 2, 6, 12, 13.

Publicinquiries-- Jurisdiction -- Notices of potential findingsof misconduct

-- Whether notices unfair.

The Commission of Inquiry appointed to examine the blood system after
thousands contracted HIV and Hepatitis C from blood and blood products held
exhaustive hearingsgoverned by rulesof procedureagreedto by all parties. Twenty-five
interested parties were granted standing. The Baxter Corporation did not seek standing
but subsequently participated in the proceedings by supplying relevant documents and
providing witnesses. The Commission, on thefinal day of scheduled hearings, sent out
confidential notices that the Commission might reach certain conclusions based on the
evidence beforeit, that these conclusions might amount to misconduct with the meaning
of s. 13 of thelnquiries Act (setting out jurisdiction to makefindings of misconduct), and
that the recipients had the right to respond as to whether the Commissioner ought to
reach these conclusions. A number of the recipients of notices brought applicationsfor
judicial review inthe Federal Court, Trial Division. That court declared that no findings
of misconduct could be made against 47 of the applicants for judicia review, but
otherwise dismissed the applications. Many recipients whose notices were not quashed
appeaed. The Federal Court of Appeal quashed one notice but dismissed the remaining
appeals. Atissue hereare: (1) whether the Commissioner exceeded hisjurisdiction by

the nature and extent of the allegations of misconduct set out in the notices; (2) if the
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Commissioner originally had such jurisdiction, did he lose it by failing to provide
adequate procedural protections or by the timing of the release of the notices; (3)
whether Commission counsel should be prohibited from taking part inthe drafting of the
final report because of their receipt of confidential information not disclosed to the
Commissioner or the other parties; and, (4) whether the appellant Baxter Corporation

should be treated differently from the other appellants.

Held: The appeal should be dismissed.

Several basic principlesareapplicabletoinquiries. A commissionof inquiry
is not a court or tribunal and has no authority to determine legal liability; it does not
necessarily follow the same laws of evidence or procedure that a court or tribunal would
observe. A commissioner accordingly should endeavour to avoid setting out conclusions
that are couched in the specific language of criminal culpability or civil liability for the
public perception may be that specific findings of criminal or civil liability have been
made. A commissioner hasthe power to make all relevant findings of fact necessary to
explain or support the recommendations, even if these findings reflect adversely upon
individuals. Further, a commissioner may make findings of misconduct based on the
factual findings, provided that they are necessary to fulfill the purpose of theinquiry as
itisdescribed inthetermsof reference. Inaddition, acommissioner may makeafinding
that there has been afailure to comply with a certain standard of conduct, so long asit
isclear that the standard is not alegally binding one such that the finding amountsto a
conclusion of law pertaining to criminal or civil liability. Finally, acommissioner must

ensure that there is procedural fairness in the conduct of the inquiry.

Noticeswarning of potential findings of misconduct, if issued in confidence

to the recipient, should not be subject to as strict scrutiny asthe formal findings because
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their purpose is to allow parties to prepare for or respond to any possible findings of
misconduct. The more detail included in the notice, the greater the assistance to the
party. Theonly possible harm would be to a party’ s reputation and this could not be an
issueif the noticesarereleased only to the party against whom the finding may be made.
Even if the content of the notice appears to amount to a finding that would exceed the
jurisdiction of the commissioner, it must be assumed that commi ssionerswill not exceed

their jurisdiction. The final report may demonstrate the assumption to be erroneous.

The Commissioner here stated that he would not be making findings of civil
or criminal responsibility and, in the interests of fairness to the parties and witnesses,
must be bound by these statements. It was not necessary, therefore, to deal with the

ultimate scope of the findings that a commissioner might make in areport.

The Commissioner did not exceed his jurisdiction in the notices delivered
totheappellants. Theinquiry’ smandate was extremely broad and the potential findings
of misconduct covered areas that were within the Commissioner’s mandate to
investigate. The appellants’ challenge was launched prematurely. As a general rule,
such a challenge should not be brought before the publication of the report unless there
are reasonable grounds to believe that the Commissioner is likely to exceed his or her
jurisdiction. Further consideration of this issue might have been warranted if the
Commissioner’s report had made findings worded in the same manner as the notices.
Evenif thechallengeswerenot premature, the noticeswould not be objectionable. While
many of the notices come close to alleging all the necessary elements of civil liability,
noneappeared to exceed the Commissioner’ sjurisdiction. Theuseof thewords“failure’
and “responsible” in the notices does not mean, absent something moreindicating legal
responsibility, that the person breached acriminal or civil standard of conduct. Theuse

of these words was not objectionable.
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Theprocedural protectionsoffered to partiesto thelnquiry and toindividual
witnesseswere extensive and eminently fair. The appellants could not have been misied
or suffered prejudice as aresult of any “misunderstanding” about the type of findings

which would be made by the Commissioner.

Although the notices of potential findings of misconduct should be given as
soon as it is feasible, it is unreasonable to insist that the notice of misconduct must
alwaysbegiven early. Solong asadequatetimeisgiven to the recipients of the notices
to allow them to call the evidence and make the submissions they deem necessary, the
late delivery of notices will not constitute unfair procedure. The timing of notices will
always depend upon the circumstances. Here, it was within the discretion of the
Commissioner to issue notices when he did because, given the enormous amount of
information gathered and the nature and purposes of this Inquiry, it was impossible to
giveadequate detail inthe noticesbeforeall the evidence had been heard. The appellants
were given an adequate opportunity to respond to the notices, and to adduce additional

evidence, if they deemed it necessary.

It was premature to forbid Commission counsel from taking part in the
drafting of the report. The Commissioner did not indicate that he intended to rely upon
his counsel to draft thefinal report. Inaddition, it isnot clear from the record what was

contained in the confidential submissions reviewed by counsel.

Baxter Corporation should not be treated any differently than the other
appellants. Although it must have realized that its conduct would be under scrutiny in
the proceedings it took a calculated risk and elected not to seek standing before the

Commission. It should not now be allowed to escape the consequences of that decision.
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/[Cory J./I

The judgment of the Court was delivered by

CoRy J. -- What limits, if any, should be imposed upon the findings of a
commission of inquiry? Can acommission make findingswhich may indicate that there
was conduct on the part of corporations or individuals which could amount to criminal
culpability or civil liability? Should different limitations apply to notices warning of
potential findings of misconduct? It isquestionslike these which must be considered on

this appeal.
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Factual Background

More than 1,000 Canadians became directly infected with Human
Immunodeficiency Virus (HIV) from blood and blood products in the early 1980s.
Approximately 12,000 Canadians became infected with Hepatitis C from blood and
blood products during the same time period. This tragedy prompted the federal,
provincia and territorial ministers of health to agree in September of 1993 to convene

an inquiry which would examine the blood system.

On October 4, 1993, pursuant to Part | of the Inquiries Act, R.S.C., 1985,
c. 1-11 (the Act), the Government of Canada appointed Krever J.A. of the Ontario Court
of Appeal (the Commissioner) to review and report on the blood system in Canada.

Specifically, the Order in Council directed the Commission to:

. review and report on the mandate, organization, management,
operations, financing and regulation of all activities of the blood systemin
Canada, including the events surrounding the contamination of the blood
system in Canada in the early 1980s, by examining, without limiting the
generality of theinquiry,

» theorganization and effectiveness of past and current systemsdesigned
to supply blood and blood products in Canada;

» theroles, views, and ideas of relevant interest groups; and

» thestructures and experiences of other countries, especially those with
comparable federal systems.

On November 3, 1993, an announcement of the Commissioner’s appointment and a
description of his mandate was published in newspapers across Canada. Subsequently,
all thosewith aninterest were provided with an opportunity to apply for standing before

the Inquiry and for funding. Twenty-five interested parties were granted standing,
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including the appellants, The Canadian Red Cross Society and Bayer Inc., the federal
government and each of the provincial governments except for Quebec. The appellant
Baxter Corporation chose not to seek standing, but subsequently participated in the

proceedings by supplying relevant documents and providing witnesses.

The Order in Council authorized the Commissioner to “adopt such
procedures and methods as he may consider expedient for the proper conduct of the
inquiry”. Inconsultation with the parties, the Commissioner adopted rules of procedure
and practice. The rules, which were agreed to by all parties, provided that in the
ordinary course, Commission counsel would question witnesses first, although other
counsel could apply to bethefirst to question any particular witness. Therulesincluded

these procedural protections:

all partieswith standing and all witnesses appearing before the Inquiry had
the right to counsel, both at the Inquiry and during their pre-testimony

interviews;

each party had the right to have its counsel cross-examine any witnesswho
testified and counsel for awitness who did not have standing was afforded

the right to examine that witness;

all parties had the right to apply to the Commissioner to have any witness

called whom Commission counsel had elected not to cal;

all parties had the right to receive copies of all documents entered into

evidence and the right to introduce their own documentary evidence;
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all hearingswould be heldin public unless application was madeto preserve

the confidentiality of information; and

although evidence could be received by the Commissioner that might not be
admissible in a court of law, the Commissioner would be mindful of the

dangersof such evidenceand, in particular, its possible effect on reputation.

The Commission held public hearings throughout Canada between
November 1993 and December 1995. In describing his mandate and intention, the
Commissioner emphasized that the Inquiry “isnot and it will not be awitch hunt. Itis
not concerned with criminal or civil liability”. He said the reason the Inquiry wascalled
was not to advancetheinterests of thoseinvolved with or contemplating litigation of any
kind, and that he would not permit the hearingsto be used for ulterior purposes. At the
same time, he made it clear that he interpreted his mandate as including a fact-finding
process focusing upon the events of the early 1980s and that he intended to “ get to the
bottom” of those events. “For those purposesit is essential to determine what caused or
contributed to the contamination of the blood system in Canadainthe early 1980's’, he

warned.

On October 26, 1995, Commission counsel delivered amemorandum to all
partiesinviting them to inform the Commission of the findings of misconduct they felt
should be made by the Commission. The memorandum explained that under s. 13 of the
Act, the Commissioner isrequired to give notice to any person against whom heintends
to make findings of misconduct. The parties’ submissions would help ensure that the
noticesgavewarning of all the possiblefindings of misconduct which might be made by

the Commission. These confidential submissions would be read only by Commission
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counsel, and would be considered for inclusion in notices issued by the Commissioner.
Only those possible findings which were supported by evidence adduced in the public
hearings and which were anticipated to be within the scope of the Commissioner’ sfinal

report were included in the notices.

On December 21, 1995, thefinal day of scheduled hearings, 45 confidential
notices naming 95 individual s, corporations and governments, each containing between
oneand 100 allegations, weredelivered pursuant to s. 13 of the Act. The noticesadvised
that the Commission might reach certain conclusions based on the evidence before it,
that these conclusions may amount to misconduct within the meaning of s. 13, and that
the recipients had the right to respond as to whether the Commissioner ought to reach
these conclusions. The recipients were given until January 10, 1996 to announce

whether and how they would respond to the notices in their final submissions.

A number of therecipientsof noticesbrought applicationsfor judicial review
in the Federal Court. On June 27, 1996, Richard J. ([1996] 3 F.C. 259) declared that no
findings of misconduct could be made against 47 of the applicants for judicial review,
but otherwise dismissed the applications. Many recipients whose notices were not
guashed appealed. TheFederal Court of Appeal, [1997] F.C.J. No. 17 (QL), quashed the

notice against Dr. Craig Anhorn, but dismissed the remaining appeals.

Relevant Statutory Provisions

Inquiries Act, R.S.C., 1985, c. I-11

2. The Governor in Council may, whenever the Governor in Council
deemsit expedient, causeinquiry to be madeinto and concerning any matter
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connected with the good government of Canada or the conduct of any part
of the public business thereof.

12. The commissioners may allow any person whose conduct is being
investigated under this Act, and shall allow any person against whom any
charge is made in the course of an investigation, to be represented by
counsel.

13. No report shall be made against any person until reasonable notice
hasbeen given to the person of the charge of misconduct alleged against him
and the person has been allowed full opportunity to be heard in person or by
counsel.

Decisions Below

Federal Court, Trial Division, [1996] 3 F.C. 259

The appellants made four principal arguments before Richard J. of the
Federal Court, Trial Division. They argued that the notices contai ned conclusionsof law
inrelation to their civil or criminal liability and that the Commissioner did not have the
power to make such conclusions. Alternatively, if the Commissioner did havethe power
to makethe conclusions set out in the notices, they submitted that he was precluded from
exercising it because he had given assurancesthat he would not do so, and without these
assurances the parties would never have agreed to the procedure for the conduct of the
inquiry. Third, they said that delivering the notices at the very end of the proceedings
violated the rules of procedura fairness. Finally, the Red Cross contended that
Commission counsel should not participatein the preparation of thefinal report because
they had assisted in preparing the notices and had thereby taken a position against the
appellants, and because they had seen confidential submissionsthat were not brought to

the attention of all the parties and persons concerned.
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Richard J. noted that s. 13 of the Act clearly contemplates that an inquiry’s
investigation may lead to a finding of misconduct against a person. This, he stated,
covers any conduct, regardliess of whether or not it exposes that person to civil or
criminal liability. Inhisview, thefinding of facts, and in particul ar factsthat reveal what
went wrong or why a disaster occurred, can be an essential precondition to the making
of useful, reliable recommendations as to how to avoid arepetition of the events under
review. He noted that the Supreme Court of Canada has upheld many inquiries where
the focus of the investigation was to uncover facts related to misconduct, including
inquiriesfocused specifically on whether there was misconduct on the part of particular
individuals. In none of these cases, he continued, did the Court question thejurisdiction

of the inquiry to make findings of fact showing misconduct.

Richard J. found that the Inquiry had both an investigatory and an advisory
role. Inorder tofulfil thisrole, the Commissioner had awide discretion to determinethe
Inquiry’s agenda and the procedures under which it would operate. He rejected the
appellants’ argument that they had a legitimate expectation, based on assurances given
by the Commissioner during the hearings, that he would not make factual findings that
could be interpreted as amounting to findings of legal liability. He held that the
legitimate expectation doctrinewaslimited to procedural rights. Inhisview, it could not

be used to alter the substantive jurisdiction of the Commission.

Richard J. found that the appellants had failed to show that they would be
prejudiced by future criminal or civil trials. They were protected, in his view, by the
limits on the use of their testimony in criminal proceedings provided by ss. 7 and 13 of
the Canadian Charter of Rights and Freedoms and by s. 5 of the Canada Evidence Act,
R.S.C., 1985, c. C-5. He further noted that he had not been referred to any legal
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authority for the proposition that the findings of the Commissioner, much less the
contentsof the notices, would be admissiblein evidencein subsequent civil proceedings.
In any case, he said, the trial judge will be better placed to determine whether the
evidencein thereport should be admitted into evidence and if so, what weight should be

accorded to it.

Richard J. held that the challengesto potential findings of misconduct were,
at this stage, purely speculative. The Commissioner had undertaken not to make any
findings of civil or criminal liability, and all persons receiving notices are allowed full
opportunity to argue against adoption of the allegations. He held that the Commissioner
had not exceeded his mandate by conducting an investigation of the commission of
particular crimes. He concluded that when released, the findings of the Commissioner
might be set aside on the basi sthat they exceeded the mandate of the Commission. Here,
he stated, all that was before him wasthe administrative decision to give statutory notice

to affected parties.

With respect to the procedure adopted by the Commissioner, Richard J.
found that s. 7 of the Charter did not apply to protect reputation, and even if it did, the
issuance of the notices accorded with the principles of fundamental justice. The
procedural safeguardsrecommended under the Act had been provided to the appellants.
He rgected the appellants complaints regarding the evidence accepted by the
Commission, the confidential submissions, the timing of the notices, the fairness of the

hearings and the conduct of Commission counsel.

Richard J. declared that no explicit findings of misconduct could be made

against 47 of the persons who received notices. Counsel for the Commissioner had
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confirmed that these persons would not be named in any adverse findings of fact
resulting from the notices. He dismissed the remaining applicationsfor judicial review.

Hefurther declared that all of the appellantswereto be allowed to respond to the notices.

Federal Court of Appeal, [1997] F.C.J. No. 17 (QL)

Décary JA., writing for the court, found that the challenge to the
Commissioner’s jurisdiction was not premature. In his view, the fact that the
Commissioner had not yet prepared his final report was not significant. If the
Commissioner did not have jurisdiction to make the findings in his final report which
were being suggested in the notices, he would al so be without jurisdiction to give notice
that such findings might be made. Décary J.A. emphasized, however, that courts must
show extreme restraint before intervening at this stage in order to avoid disrupting the
work of inquiries. The courts should only intervene, he concluded, when it isclear that

the Commissioner is about to exceed his jurisdiction.

Décary J.A. went onto examinewhether the Commissioner had theauthority
to make the findings contained within the notices. He noted that public inquiries into
tragediesinevitably tarnish reputationsand rai se questionsabout theresponsibility borne
by certain individuals. Consequently, Parliament and the courts have imposed strict
limits on the use of these findingsin civil and criminal trials. The findings made by a
commissioner, moreover, are merely statements of the commissioner’s opinion with
respect to the conduct of a person. Such an opinion does not have the weight, force or

effect of ajudgment.
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Décary J.A. noted that s. 13 of the Act expressly permits acommissioner to
make findings of “misconduct”. He concluded that this encompasses the power of a
commissioner to find that an individual breached a standard of conduct. Since that
standard may be moral, legal, scientific, social or political, a conclusion that someone
breached a duty does not necessarily mean that the individual in question broke the law.
It simply means that the individual failed to meet a standard proposed by the
commissioner. To hold otherwise would completely muzzle publicinquiriesand would

be inconsistent with s. 13.

Décary J.A. left open the question of whether a Commissioner could ever
make a finding of civil or criminal liability, but found that in this particular case the
Commissioner was precluded from doing so both by his own assurances that he would
not and because of an absence of authority within the terms of the Order in Council
appointing the Inquiry. The question, therefore, became whether the notices sent to the

appellants contained findings or threatened findings of civil or criminal liability.

In Re Nelles and Grange (1984), 46 O.R. (2d) 210 (C.A.), the test adopted
for this question was whether the findings would have the weight of a decision or

determination of civil or criminal liability in the eyes of the public. This casewas cited

with approval by this Court in Sarr v. Houlden, [1990] 1 S.C.R. 1366, at p. 1398.
However, Décary JA. said that approach should be restricted to inquiries into the
commission of particular crimes. First, he said, the strict test would paralyse the work
of most broad inquiries such as this one. In addition, he observed that the test is
inconsistent with the approach taken by this Court in other cases, such as O’ Hara v.
British Columbia, [1987] 2 S.C.R. 591, at p. 596, and Phillips v. Nova Scotia
(Commission of Inquiry into the Westray Mine Tragedy), [1995] 2 S.C.R. 97. Although
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none of these decisions examined the actual findings made by a commissioner, he
concluded that the Supreme Court would not have authorized inquiriesleadinginevitably
to findings of fact that would determine responsibility in the eyes of the public if those

findings were prohibited.

Décary J.A. noted that the Commissioner cannot make findings of civil or
criminal liability, and he cannot escape this prohibition simply by using language that
isless precise but essentially suggests the same thing. The more a commissioner uses
termswith “hallowed legal meaning” (at para. 55), the morelikely it isthat a court will

find the conclusions to be determinations of legal responsibility.

Décary J.A. then applied this approach to the notices in this case. He
acknowledged that the choice of certain expressions, such as “responsible for” and
“despiteknowing” indicated potential findings of legal liability, but hewasnot prepared

to quash the notices on that basis alone. However, he went on to state at para. 69:

| am certain that the Commissioner will understand that he would be
venturing onto dangerous ground if, in hisfinal report, hewereto persistin
using some of the terms he used in the notices and in adopting turns of
phrase that bear too close a resemblance to the expression of a conclusion
of law.

Subject to this caveat, he held that the Commissioner had the power to issue the notices

and rejected the appellants’ first argument.

Décary JA. reected the claim that the late delivery of the notices had
violated rulesof procedural fairness. Henoted that the Commissioner had broad | atitude

and discretion in determining the Inquiry’ s procedures, and that those adopted werein
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accordance with procedural fairness. He said he could see no objection to a
commissioner’s waiting until the end of the hearings to give notices. The appellants
were given the opportunity to respond to the notices and to adduce additional evidence

in a short but flexible time period, which they chose to ignore.

Décary JA. then reviewed the situation of two appellants who were not
partiesto theinquiry, and were, therefore, unrepresented there; Baxter Corporation, and
Craig A. Anhorn, aformer employee of the Red Cross. They both claimed that since
they were not parties they should have received their notices earlier, and the notices
should have set out the evidence which was relied upon for the allegations of
misconduct. Décary J.A. rejected Baxter Corporation’ sclaim, holding that the company
knew that it would be alikely subject of investigation and had deliberately chosen not
to seek standing at theinquiry. Having taken this calculated risk, he stated, it must now
bear the consequences. On the other hand, in light of the unique position of Craig

Anhorn, he found that it was appropriate to quash the notices issued to him.

Finally, Décary J.A. turned to the submission that Commission counsel
should be prohibited from participating in the final report because they had reviewed
confidential documents which had not been disclosed to the other parties or the
respondent. He seemed sympathetic to the appellants’ claim, but held that it was
premature, since the Commissioner had not stated any intention to rely on Commission
counsel inthedrafting of thefinal report. Décary J.A. cautioned that he did not think the
Commissioner should seek advicefrom those of his counsel who knew of matterswhich

he and the appellants did not.
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Accordingly, he allowed the cross-appeal by Craig Anhorn, but dismissed

all other appeals.
| ssues
1. Didthe Commissioner exceed hisjurisdiction by the nature and extent of the

allegations of misconduct set out in the notices?

2. If the Commissioner originally had suchjurisdiction, did heloseit by failing
to provide adequate procedural protectionsor by thetiming of the rel ease of

the notices?
3. Should Commission counsel be prohibited from taking part in the drafting
of the final report because of their receipt of confidential information not

disclosed to the Commissioner or the other parties?

4, Should the appellant Baxter Corporation be treated differently from the

other appellants?

Analysis

Did the Commissioner Exceed his Jurisdiction by the Nature and Extent of the
Allegations of Misconduct Set Out in the Notices?

A. Introduction -- Commissions of Inquiry
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Commissions of inquiry have along history in Canada, and have become a
significant and useful part of our tradition. They havefrequently played akey roleinthe
investigation of tragedies and made a great many helpful recommendations aimed at

rectifying dangerous situations.

It may be of assistanceto set out what was said regarding the history androle

of commissions of inquiry in Phillips, supra, at pp. 137-38:

As ad hoc bodies, commissions of inquiry are free of many of the
ingtitutional impediments which at times constrain the operation of the
various branches of government. They are created as needed, althoughitis
anunfortunatereality that their establishment isoften prompted by tragedies
such as industrial disasters, plane crashes, unexplained infant deaths,
allegations of widespread child sexual abuse, or grave miscarriages of
justice.

At least three mgjor studies on the topic have stressed the utility of
publicinquiriesand recommended their retention: Law Reform Commission
of Canada, Working Paper 17, Administrative Law: Commissionsof Inquiry
(1977); Ontario Law Reform Commission, Report on Public Inquiries
(1992); and AlbertaLaw Reform Institute, Report No. 62, Proposalsfor the
Reform of the Public Inquiries Act (1992). They have identified many
benefits flowing from commissions of inquiry. Although the particular
advantages of any given inquiry will depend upon the circumstances in
which it is created and the powers it is given, it may be helpful to review
some of the most common functions of commissions of inquiry.

One of the primary functions of public inquiriesis fact-finding. They
are often convened, in the wake of public shock, horror, disillusionment, or
scepticism, in order to uncover “thetruth”. Inquiriesare, likethejudiciary,
independent; unlikethejudiciary, they are often endowed withwide-ranging
investigative powers. Infollowing their mandates, commissions of inquiry
are, ideally, free from partisan loyalties and better able than Parliament or
the legidatures to take along-term view of the problem presented. Cynics
decry publicinquiriesasameansused by the government to postpone acting
in circumstanceswhich often call for speedy action. Y et, theseinquiriescan
and do fulfil an important function in Canadian society. Intimes of public
guestioning, stress and concern they provide the meansfor Canadiansto be
apprised of the conditions pertaining to a worrisome community problem
and to be a part of the recommendations that are aimed at resolving the
problem. Both the status and high public respect for the commissioner and
the open and public nature of the hearing help to restore public confidence
not only intheinstitution or situation investigated but also in the process of
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government as a whole. They are an excellent means of informing and
educating concerned members of the public.
Undoubtedly, the ability of an inquiry to investigate, educate and inform Canadians
benefitsour society. A publicinquiry beforeanimpartia andindependent commissioner
whichinvestigatesthe cause of tragedy and makesrecommendationsfor change can help
to prevent arecurrence of such tragediesin the future, and to restore public confidence

in the industry or process being reviewed.

Theinquiry’ sroles of investigation and education of the public are of great
importance. Y et those roles should not be fulfilled at the expense of the denial of the
rights of those being investigated. The need for the careful balancing was recognized
by Décary J.A. when he stated at para. 32 “[t]he search for truth does not excuse the
violation of therights of theindividuals being investigated”. This meansthat no matter
how important thework of aninquiry may be, it cannot be achieved at the expense of the

fundamental right of each citizen to be treated fairly.

The Background of This Inquiry

The circumstances which gaveriseto thisInquiry cannot beforgotten. The
factual background underlinestheimportance of the Commission and placesthe hearings
in their proper context. More than 1,000 Canadians became directly infected with HIV
from blood and blood productsin the early 1980s, and approximately 12,000 morewere
infected with and exposed to the dangers of Hepatitis C. These infections were caused
by the very system Canadians rely upon to restore their health in times of illness or
accident. It is a system which operates throughout the country. The Wilbee Report

(Report of the Sub-Committee on Health | ssues of the Standing Committee of the House
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of Commons on Health and Welfare, Social Affairs, Seniors and Status of Women,
Tragedy and Challenge: Canada’s Blood System and HIV (May 13, 1993)), a 1993
parliamentary study of the blood system, observed that every 20 seconds of every single
day someone in Canada requires a blood transfusion. A great many Canadian families
are touched in some way by the urgent and continuous need for blood and blood
products. Clearly, the blood systemis an essential part of Canada s health care system.
The answers to questions as to how and why this vitally important system failed
Canadians are crucia both to ensuring that this terrible tragedy never recurs and to

restoring public confidence in our system of health care.
It is against that background that the assessment must be made of the
jurisdiction of the Commissioner to issue notices indicating potential findings of

misconduct against the appellants.

B. The Scope of aCommissioner’s Power to Make Findings of Misconduct

A commission of inquiry is neither acriminal trial nor acivil action for the
determination of liability. It cannot establish either criminal culpability or civil
responsibility for damages. Rather, aninquiry isan investigation into anissue, event or
seriesof events. Thefindingsof acommissioner relating to that investigation aresimply
findings of fact and statements of opinion reached by the commissioner at the end of the
inquiry. They are unconnected to normal legal criteria. They are based upon and flow
from a procedure which is not bound by the evidentiary or procedural rules of a
courtroom. There are no legal consequences attached to the determinations of a
commissioner. They are not enforceable and do not bind courts considering the same

subject matter. The nature of aninquiry and itslimited consequenceswere correctly set
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out in Beno v. Canada (Commissioner and Chairperson,Commission of Inquiry into the

Deployment of Canadian Forces to Somalia), [1997] 2 F.C. 527, at para. 23:

A public inquiry is not equivalent to acivil or criminal trial. . . . In atrial,
the judge sits as an adjudicator, and it is the responsibility of the parties
aloneto present theevidence. Inaninquiry, thecommissionersareendowed
withwide-ranginginvestigative powerstofulfil their investigative mandate.
... Therulesof evidence and procedure aretherefore considerably lessstrict
for an inquiry than for acourt. Judges determine rights as between parties;
the Commission can only “inquire” and “report”. . . . Judges may impose
monetary or penal sanctions; the only potential consequence of an adverse
finding . . . isthat reputations could be tarnished.

Thus, athough the findings of a commissioner may affect public opinion, they cannot
have either penal or civil consequences. To put it another way, evenif acommissioner’s
findings could possibly be seen as determinations of responsibility by members of the

public, they are not and cannot be findings of civil or criminal responsibility.

What then should be the result of the appellants submission that a
commissioner conducting a public inquiry does not have the jurisdiction to make
findings that would be considered by reasonably informed members of the public to be
a determination of criminal or civil liability? Since it is clear that a commissioner’s
findings cannot constitute findings of legal liability, it would appear that the appellants
are asserting that in light of the potential harm to the reputations of parties or witnesses,
acommissioner should not be permitted to allocate blame or assign responsibility for the
events under scrutiny. While they acknowledge that a commissioner does have the
authority to make findings of fact, they appear to challenge his ability to assess those
facts or to evaluate what happened according to a standard of conduct. In order to

demonstrate why this argument must be rejected it will be necessary to first look at the
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Inquiries Act, and then at decisions which have reviewed the jurisdiction and authority

of other commissions of inquiry.

The Inquiries Act

The Inquiries Act provides for two types of investigations. The first is
described in s. 2 of the Act. It provides that when the Governor in Council deems it
appropriate, an inquiry may be held “concerning any matter connected with the good
government of Canada or the conduct of any part of the public business’ of the
government. The second isdescribedins. 6 of the Act. It providesfor the appointment
of “a commissioner or commissioners to investigate and report on the state and
management of thebusiness. . . of [a] department” of government or “the conduct of any
person in that service’. It isthissecond type of inquiry that is more often specifically

concerned with the conduct of individuals.

Justice Krever recognized from the outset that his inquiry was not to be
directed at investigating misconduct of individuals, but rather was to be focused upon
ensuring that there would be a safe, efficient and effective blood system in Canada. On
November 22, 1993, he stated that:

As | interpret the terms of reference, the focus of the inquiry is to
determine whether Canada’s blood supply is as safe as it could be and
whether the blood system is sound enough that no future tragedy will occur.
For those purposesit is essential to determine what caused or contributed to
the contamination of the blood system in Canadain the early 1980's.

Section 13 of the Act makesit clear that commissioners have the power to

make findings of misconduct. In order to do so, commissioners must aso have the
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necessary authority to set out the facts upon which the findings of misconduct are based,
even if those facts reflect adversely on some parties. If this were not so, the inquiry
processwould beessentially pointless. Inquirieswould produce reportscomposed solely
of recommendations for change, but there could be no factual findings to demonstrate
why the changeswere necessary. If aninquiry isto beuseful initsrolesof investigation,
education and the making of recommendations, it must makefindingsof fact. Itisthese
findings which will eventually lead to the recommendations which will seek to prevent

the recurrence of future tragedies.

Thesefindingsof fact may well indicate those individual sand organi zations
which were at fault. Obvioudly, reputationswill be affected. But damaged reputations
may be the price which must be paid to ensure that if atragedy such asthat presented to
the Commission in this case can be prevented, it will be. As Richard J. stated in the

Federal Court Trial Division, at para. 71:

Thefinding of facts, and in particular factsthat reveal what went wrong
or why adisaster occurred, can be an essential precondition to the making
of useful, reliable recommendations to the government as to how to avoid
arepetition of the events under review.

And as Décary JA. put it in the Federal Court of Appeal, at para. 35:

... apublicinquiry into atragedy would be quite pointlessif it did not lead
to identification of the causes and players for fear of harming reputations
and because of the danger that certain findings of fact might be invoked in
civil or criminal proceedings. It isamost inevitable that somewhere along
the way, or in afinal report, such an inquiry will tarnish reputations and
raise questions in the public’s mind concerning the responsibility borne by
certain individuals. | doubt that it would be possible to meet the need for
public inquiries whose aim is to shed light on a particular incident without
in some way interfering with the reputations of the individuals involved.
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| am in agreement with these observations. In my view, it is clear that commissioners
must have the authority to make those findings of fact which are relevant to explain and

support their recommendations even though they reflect adversely upon individuals.

The appellants do not appear to challenge the power of a commissioner to
makefindingsof fact; their objection isto the commissioner’ s assessment of thosefacts.
However, in my view, the power of commissionersto make findings of misconduct must
encompass not only finding the facts, but also evaluating and interpreting them. This
means that commissioners must be able to weigh the testimony of witnesses appearing
before them and to make findings of credibility. Thisauthority flowsfrom thewording
of s. 13 of the Act, which refers to a commissioner’s jurisdiction to make findings of
“misconduct”. According to the Concise Oxford Dictionary (8th ed. 1990), misconduct
is“improper or unprofessional behaviour” or “bad management”. Without the power to
evaluate and weigh testimony, it would be impossible for acommissioner to determine
whether behaviour was “improper” as opposed to “proper”, or what constituted “bad
management” as opposed to “good management”. The authority to make these
evaluations of thefacts established during an inquiry must, by necessary implication, be
included in the authorization to makefindings of misconduct containedins. 13. Further,
it ssmply would not make sense for the government to appoint a commissioner who
necessarily becomes very knowledgeable about al aspects of the events under
investigation, and then prevent the commissioner from relying upon this knowledge to

make informed evaluations of the evidence presented.

The principal argument presented to prohibit commissioners from making
findings which include evaluations of the conduct of individuals is that those findings

may harm the reputations of the named parties. However, | am not convinced that a
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commissioner’ s evaluation of facts found to be unfavourable to a party will necessarily
aggravate the damage caused to the reputation of the party by the unfavourable findings
of fact standing by themselves. For example, suppose an inquiry made the following

unfavourable factual findings:

Company X learned by late summer or early fall 1984 that its manufacturing
process for producing untreated factor concentrates was ineffective in
destroying the causative agent of AIDS. A safer, viable process for
producing heat-treated factor concentrates was available and in use.
Company X did not withdraw its products produced by the ineffective and

unsafe process.

Is the damage to the reputation of the party caused by these findings increased if the

commissioner’ s evaluation of them isincluded, as in the following example?

Company X learned by late summer or early fall 1984 that its manufacturing
process for producing untreated factor concentrates was ineffective in
destroying the causative agent of AIDS, and that a safer, viable process for
producing heat-treated factor concentrateswasavailableandinuse. Despite
its knowledge of the grave dangers to the public, Company X failed to
withdraw those products produced by what it knew to be an ineffective and

unsafe process. This was unacceptable conduct.

It cannot be said that therewould be any real difference between the public’ simpression
of Company X’sconduct if the findings were phrased in the second manner rather than

thefirst. The harm to the company’s reputation must result from setting out the factual
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findings. Sincethisis clearly within the commissioner’s jurisdiction, | see no reason
why the commissioner should be prevented from drawing the appropriate eval uations or

conclusions which flow from those facts.

In addition, to limit acommissioner solely to findings of fact would require
first the commissioner and, subsequently, the courtsto wrestle with the difficult i ssue of
distinguishing between fact and opinion. On my interpretation of the statute it is not
necessary to consider that question. The wording of s. 13 by necessary inference
authorizesacommissioner to make findings of fact and to reach conclusions based upon
those facts, even if the findings and conclusions may adversely affect the reputation of

individuals or corporations.

The Jurisprudence

The appellants contend that even if findings of misconduct are authorized
by the Act, thispower has been restricted by decisions of the courts. They arguethat the
judicial restriction is such that the authority cannot be exercised if the findings would
appear in the eyes of the public to be determinations of liability. In support of their
position, they rely on comments made by the Ontario Court of Appeal in Nelles, supra,
which were favourably referred to by this Court in Sarr v. Houlden, supra, at p. 1398.
In Nelles, the court prohibited a provincially appointed commissioner from expressing
his opinion as to whether the death of any child was the result of the action, accidental
or otherwise, of any named persons. This restriction, the court held, flowed from the
terms of the inquiry’s authorizing order, which forbade the commissioner from
expressing “any conclusion of law regarding civil or criminal responsibility” (p. 215).

That provision stemmed from the concern that, in its absence, theinquiry would intrude
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upon the federal criminal law power. The Court of Appeal described this concernin

these words at p. 220:

... thefact that the findings or conclusions made by the commissioner are
not binding or final in future proceedings is not determinative of what he
will decide. What isimportant isthat afinding or conclusion stated by the
commissioner would be considered by the public as a determination and
might well be seriously prejudicial if a person named by the commissioner
as responsible for the deaths in the circumstances were to face such
accusations in further proceedings. Of equal importance, if no charge is
subsequently laid, a person found responsible by the commissioner would
have no recourse to clear hisor her name.

The appellants rely upon this statement to support their position that a commissioner
cannot make findings which would appear in the eyes of the public to be determinations

of legal liability.

| cannot accept this position. The test set out above is appropriate when
dealing with commissions investigating a particular crime. However, it should not be
applied to inquiries which are engaged in a wider investigation, such as that of the
tragedy presented in this case. | agree with the Federal Court of Appeal that if the
comments made in Nelles were taken as a legal principle of law applicable to every
inquiry, the task of many if not most commissions of inquiry would be rendered

impossible.

The decisionsin Nelles and Sarr are distinguishable from the case at bar.
In Nelles, the court found that the purpose of the inquiry was to discover who had
committed the specific crime of killing several babies at the Hospital for Sick Children
in Toronto. By thetime the case reached the Court of Appeal, one criminal prosecution

for the deaths had failed and an extensive police investigation into the deaths was il
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continuing. When it established the commission, the government described it as an
inquiry into deaths thought to have been the result of deliberate criminal acts. Further,
the Attorney General had stated that if further evidence became available which would
warrant the laying of additional charges, they would be laid and the parties vigorously
prosecuted. The court clearly viewed the proceedings as tantamount to a preliminary
inquiry into a specific crime. For the commissioner to have named the persons he
considered responsible would, in those circumstances, have amounted to a clear

attribution of criminal responsibility.

Sarr can be similarly distinguished. The public inquiry in that case arose
out of widely publicized allegations of conflict of interest and possible criminal activity
by Patricia Starr and Tridel Corporation. The Order in Council establishing theinquiry
named both Starr and Tridel and, without providing any requirement for making
recommendations, mandated an investigation into their conduct in language virtually
indistinguishable from the pertinent Criminal Code provisions. This Court concluded
that the purpose of the inquiry was to conduct an investigation solely for the purpose of
obtaining evidence, determining its sufficiency and deciding whether a prima facie
criminal case had been established against either of the named parties. In the reasons,

this observation was made at p. 1403:

. .. there seems to be a compl ete absence of any broad, policy basisfor the
inquiry. This is not, for example, a commission of inquiry into the
relationship of charities and public officials. Thereis no express mandate
for the Commissioner to inquire into anything other than the specific
allegations of the relationship between dealings by public officials with the
two named individual sand any benefitsthat may have been conferred to the
officials.

At page 1405, this conclusion was reached regarding the aim of the commission:
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There is nothing on the surface of the terms of reference or in the
background factsleading up to theinquiry to convincemethat it isdesigned
to restore confidence in the integrity and institutions of government or to
review the regime governing the conduct of public officials. Any such
objectives are clearly incidental to the central feature of theinquiry, which

isthe investigation and the making of findings of fact in respect of named
individualsin relation to a specific criminal offence.

The Court concluded that the inquiry was ultra vires the province.

Clearly, thosetwo inquirieswereunique. They dealt with specificincidents
and specific individuals, during the course of criminal investigations. Their findings
wouldinevitably reflect adversely onindividualsor partiesand could well beinterpreted
as findings of liability by some members of the public. In those circumstances, it was
appropriate to adopt a strict test to protect those who might be the subject of criminal
investigations. However, those commissions were very different from broad inquiries
such as an investigation into the contamination of Canada’ s blood system, as presented

inthis case.

The strict test set out in Nelles has not been followed in other cases dealing
with commissions of inquiry. In Phillips, supra, the Court refused, at para. 19, to
suspend an inquiry which had the stated purpose of investigating the explosion at the
Westray mine, including “(b) whether the occurrence was or was not preventable; (c)
whether any neglect caused or contributed to the occurrence; . . . (f) whether there was

compliance with applicable statutes, regulations, orders, rules, or directions. . . .”

In O’Hara, supra, an inquiry was upheld in circumstances where the
commissioner was to report on whether a prisoner sustained injuries while detained in

police custody, and if so, the extent of the injuries, the person or persons who inflicted
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them, and thereason they wereinflicted. The Court madeadistinction betweeninquiries
aimed at answering broad policy questions and those with apredominantly criminal law
purpose. The inquiry was upheld, despite the fact that it would inevitably lead to
findings of misconduct against particular individuals, because it was not aimed at
investigating a specific crime, but rather at the broad goal of ensuring the proper

treatment by police officers of personsin custody.

Nor was a strict approach taken in the earlier case of Attorney General
(Que.) andKeablev. Attorney General (Can.),[1979] 1 S.C.R. 218, at pp. 226-27, where
this Court upheld an inquiry into “the conduct of all personsinvolvedin. .. [an] illegal

entry made during January 1973 . . . setting fireto afarm . . .[and] theft of dynamite”.

Clearly, the findings that may be made in Phillips and that were made in
O’ Hara and Keable would fail the strict test set out in Nelles and referred to in Starr.
Y et each of these commissioners has made or may make findings of misconduct, as
authorized by the Act. Thisthey could not and cannot do without stating findings of fact
that are likely to have an adverse effect on the reputation of individuals. Nonetheless,
the inquiries were upheld by this Court. It follows that the strict test advanced by the
appellants cannot be of general application. A more flexible approach must be takenin
caseswhereinquiriesaregeneral in nature, and are established for avalid public purpose

and not as a means of furthering a criminal investigation.

What Can be Included in a Commissioner’s Report?

What then can commissioners include in their reports? The primary role,

indeed theraison d’ étre, of an inquiry investigating amatter isto make findings of fact.
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In order to do so, the commissioner may have to assess and make findings as to the
credibility of witnesses. From the findings of fact the commissioner may draw
appropriate conclusions as to whether there has been misconduct and who appearsto be
responsiblefor it. However, the conclusions of acommissioner should not duplicatethe
wording of the Code defining aspecific offence. If thiswere doneit could be taken that
acommissioner wasfinding aperson guilty of acrime. Thismight well indicatethat the
commission was, in reality, a criminal investigation carried out under the guise of a
commission of inquiry. Similarly, commissioners should endeavour to avoid making
evaluations of their findings of fact in termsthat are the same as those used by courtsto
expressfindingsof civil liability. Aswell, efforts should be madeto avoid language that
iSso equivocal that it appearsto beafinding of civil or criminal liability. Despite these
words of caution, however, commissioners should not be expected to perform linguistic
contortionsto avoid language that might conceivably beinterpreted asimporting alegal

finding.

Findings of misconduct should not be the principal focus of this kind of
publicinquiry. Rather, they should be made only inthose circumstanceswherethey are
required to carry out the mandate of the inquiry. A public inquiry was never intended
to be used asameans of finding criminal or civil liability. No matter how carefully the
inquiry hearings are conducted they cannot provide the evidentiary or procedural
safeguards which prevail at atrial. Indeed, the very relaxation of the evidentiary rules
which is so common to inquiries makes it readily apparent that findings of criminal or

civil liability not only should not be made, they cannot be made.

Perhaps commissions of inquiry should prefacetheir reports with the notice

that the findings of fact and conclusions they contain cannot be taken as findings of
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criminal or civil liability. A commissioner could emphasize that the rules of evidence
and the procedure adopted at the inquiry are very different from those of the courts.
Therefore, findings of fact reached in an inquiry may not necessarily be the same as
those which would be reached in a court. This may help ensure that the public

understands what the findings of a commissioner are -- and what they are not.

The Need for Procedural Fairness

Thefindingsof fact and the conclusions of the commissioner may well have
an adverse effect upon a witness or a party to the inquiry. Y et they must be made in
order to define the nature of and responsibility for the tragedy under investigation and
to makethe hel pful suggestions needed to rectify the problem. Itistruethat thefindings
of a commissioner cannot result in either penal or civil consequences for a witness.
Further, every witnessenjoysthe protection of the Canada Evidence Act and the Charter
which ensures that the evidence given cannot be used in other proceedings against the
witness. Nonetheless, procedural fairnessis essential for the findings of commissions
may damage the reputation of a witnhess. For most, a good reputation is their most
highly prized attribute. It follows that it is essential that procedura fairness be

demonstrated in the hearings of the commission.

Fairnessin Notices

That same principle of fairness must be extended to the notices pertaining
to misconduct required by s. 13 of the Inquiries Act. A commission isrequired to give
parties anotice warning of potential findings of misconduct which may be made against

them in the final report. Aslong as the notices are issued in confidence to the party
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receiving them, they should not be subject to as strict adegree of scrutiny as the formal
findings. Thisisbecause the purpose of issuing noticesisto allow partiesto prepare for
or respond to any possible findings of misconduct which may be made against them.
The more detail included in the notice, the greater the assistance it will be to the party.
In addition, the only harm which could be caused by the issuing of detailed notices
would be to a party’s reputation. But so long as notices are released only to the party
against whom the finding may be made, thiscannot beanissue. The only way the public
could find out about the alleged misconduct isif the party receiving the notice chose to
make it public, and thus any harm to reputation would be of itsown doing. Therefore,
infairnessto witnesses or parties who may be the subject of findings of misconduct, the
notices should be as detailed as possible. Even if the content of the notice appears to
amount to afinding that would exceed thejurisdiction of the commissioner, that doesnot
mean that the final, publicized findings will do so. It must be assumed, unless the final

report demonstrates otherwise, that commissioners will not exceed their jurisdiction.

Summary

Perhaps the basic principles applicable to inquiries held pursuant to Part |

of the Act may be summarized in an overly simplified manner in this way:

(@ (i) acommission of inquiry is not a court or tribunal, and has no

authority to determine legal liability;

(if) acommission of inquiry does not necessarily follow the same laws

of evidence or procedure that a court or tribunal would observe.
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(iii) It follows from (i) and (ii) above that a commissioner should
endeavour to avoid setting out conclusions that are couched in the
specificlanguageof criminal culpability or civil liability. Otherwisethe
public perception may be that specific findings of criminal or civil

liability have been made.

(b) a commissioner has the power to make all relevant findings of fact
necessary to explain or support the recommendations, even if these

findings reflect adversely upon individuals;

(c) acommissioner may make findings of misconduct based on the factual
findings, provided that they are necessary to fulfill the purpose of the

inquiry asit is described in the terms of reference;

(d) a commissioner may make a finding that there has been a failure to
comply with acertain standard of conduct, so long asit is clear that the
standard is not alegally binding one such that the finding amountsto a

conclusion of law pertaining to criminal or civil liability;

(e) a commissioner must ensure that there is procedural fairness in the

conduct of the inquiry.

C. Application of the Principlesto the Case at Bar

It must be remembered that in this case, the chalenge brought by the

appellantswastriggered not by any findings of the Commission but by the s. 13 notices.
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Therefore, these reasons are not concerned with any challenge to the contents of the
commission report or any specific findings. It will also be remembered that the
Commissioner very properly stated that he would not be making findings of civil or
criminal responsibility. In the interests of fairness to the parties and witnesses, the
Commissioner must be bound by these statementsand | am certain he will honour them.
It followsthat it isnot appropriate in these reasonsto deal with the ultimate scope of the
findings that a commissioner might make in areport. The resolution of thisissue will
so often be governed by the nature and wording of the mandate of the commissioner and

will have to be decided on that basis in each case.

The question then iswhether the Commissioner exceeded hisjurisdictionin
the notices delivered to the appel lants; | think not. The potential findings of misconduct
cover areas that were within the Commissioner’s responsibility to investigate. The
mandate of the Inquiry was extremely broad, requiring the Commissioner to review and
report on “the events surrounding the contamination of the blood system in Canadain
the early 1980s, by examining . . . the organization and effectiveness of past and current
systems designed to supply blood and blood productsin Canada’. Thismust encompass
areview of the conduct and practices of the institutions and persons responsible for the
blood system. The content of the notices does not indicate that the Commissioner

investigated or contemplated reporting on areas that were outside his mandate.

If the Commissioner’ sreport had made findingsworded in the same manner
as the notices, then further consideration might have been warranted. However, the
appellants launched this application before the Commissioner’s findings had been
released. Therefore, it isimpossibleto say what findings hewill make or how they will

beframed. Quite simply the appellants have launched their challenge prematurely. As
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ageneral rule, a challenge such as this should not be brought before the publication of
thereport, unlessthere are reasonable groundsto believethat the Commissioner islikely

to exceed hisor her jurisdiction.

Evenif it could be said that the challenge was not premature, the noticesare
not objectionable. They indicated that there was a possibility that the Commissioner
would make certain findings of fact which might amount to misconduct. Whilethey are
not all worded in the same manner, the reproduction of some of them may helpillustrate
the basisfor this conclusion. Many of the doctors and the Red Cross received notice of

ageneral alegation that they:

. . . failled adequately to oversee, direct and provide resources for the
operation of the Blood Transfusion Service (BTS) and Blood Donor
Recruitment (BDR) at both the national and local level, and as a result
contributed to and are responsible for the failures set out below. . . .

Thiswas followed by a series of specific allegations, such as the following:

Red Cross

5. The CRC failed to implement in atimely manner, during January 13 -
March 10, 1983, any national donor-screening measures to reduce the risk
of transfusion-associated AIDS, this failure causing unnecessary cases of
transfusion-associated HIV infection and AIDS to occur.

The notice served on the appellant Baxter contained only one allegation:

1. After becoming aware in 1982 and thereafter of the possibility or
likelihood that its factor concentrates transmitted the causative agent of
AIDS, Baxter failed to take adequate steps to notify consumers and
physicians of the risks associated with the use of its products and to advise
that they consider alternative therapies.

1997 CanLll 323 (SCC)



62

-40-
It will be remembered that the Commissioner, from the outset of the Inquiry, wisely
emphasized that he did not have the intention or the authority to make any legal
determinations. Rather, hisstated goal wasto examine what went wrong with the blood
system in the 1980s and to assess ways of resolving the problemsin order to protect the
blood systeminthefuture. Thus, it wasclear from the beginning that hisfindingswould

have nothing to do with criminal or civil liability.

Further, while many of the notices come closeto alleging all the necessary
elements of civil liability, none of them appears to exceed the Commissioner’s
jurisdiction. For example, if hisfactual findings|ed him to conclude that the Red Cross
and itsdoctorsfailed to supervise adequately the Blood Transfusion Service and Blood
Donor Recruitment, it would be appropriate and within his mandate to reach that
conclusion. Some of the appellants object to the use of theword “failure” in the notices;
| do not share their concern. As the Court of Appea pointed out, there are many
different types of normative standards, including moral, scientific and
professional-ethical. To state that a person “failed” to do something that should have
been done does not necessarily mean that the person breached a criminal or civil
standard of conduct. The same is true of the word “responsible’. Unless there is
something more to indicate that the recipient of the notice islegally responsible, there
is no reason why this should be presumed. It was noted in Rocois Construction Inc. v.

Québec Ready Mix Inc., [1990] 2 S.C.R. 440, at p. 455:

A fact taken by itself apart from any notion of legal obligations has no
meaning in itself and cannot be a cause; it only becomes alegal fact when
it is characterized in accordance with some rule of law. The same body of
facts may well be characterized in a number of ways and give rise to
completely separate causes. . . .

[t is by the intellectual exercise of characterization, of the linking of the
fact and the law, that the cause is revealed.
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While the Court in Rocois was concerned only with facts, | believe the same principle
can be applied to conclusions of fault based on standards of conduct. Unlessthereis
something to show that the standard applied isalegal one, no conclusion of law can be

said to have been reached.

There are phrases which, if used, might indicate alegal standard had been
applied, such as a finding that someone “breached a duty of care’, engaged in a
“conspiracy”, or was guilty of “criminal negligence”. None of these words has been
used by the Commissioner. The potential findings as set out in the notices may imply
civil liability, but the Commissioner has stated that he will not make a finding of legal
liability, and | am sure hewill not. In my view, no error was made by the Commissioner

in sending out these notices.

If the Commissioner Originally had such Jurisdiction, did he Lose it by
Failing to Provide Adequate Procedural Protectionsor by the Timing of the
Release of the Notices?

a. Procedural Protections

The appellants argue that they did not have the benefit of adequate
procedural protections. As aresult, they contend that the Commissioner has lost the
authority to make the type of findingswhich arereferred to in the notices. They submit
that they interpreted comments made by the Commissioner during the Inquiry as
assurances that he had no intention of making the type of findings suggested by the
notices. If these assurances had not been given the appellants say that they would have
insisted upon tighter evidentiary procedures, greater ability to cross-examine, and other

procedural protections.
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Y et the three corporate appel lants were not uninformed bystanders. Rather,
they had detailed and intimate knowledge of the blood system, of the terrible tragedy
resulting from its contamination with HIV, and of the public outcry and investigation
which followed. The Canadian Red Cross Society and Bayer Inc. participated in the
proceedings of the Inquiry. Asaresultitisdifficult to accept that they could have been
surprised by the fact that the notices were critical. In fact, the prospect of the
Commissioner’ sultimately making findings adverseto awitnesswas specifically raised
by counsel for the Red Cross during discussions among counsel in November 1993
concerning the procedural rules. In response, counsel for the Commission referred to
s. 13 of the Act and indicated that a notice would have to be provided to any party who
might face an adverse finding. No concern about the procedure wasraised at that time.
Thethird corporate appellant, Baxter Corporation, was not involved in the meeting and
was not a party at the Inquiry. However, it knew about the Inquiry and its goals, and

participated by offering withesses and entering documentary evidence.

The position of the intervener the Canadian Hemophilia Society is both
illuminating and helpful onthispoint. Likethe appellants, the Society received anotice
of a potential finding of misconduct. The Society was a party to the Inquiry, and
accepted and adapted to the same procedures as the appellants. However, unlike the
appellants, it continues to support the Commissioner’s right to make findings of
misconduct. The Society submitted and confirmed that the practices and procedures
adopted at the Inquiry were, in light of its mandate, fair and appropriate. Aswell, it
emphasized that it knew from the outset of the Inquiry that there was a risk that the
Commissioner would make findings of misconduct against the group as a result of its

involvement in the Canadian blood system.
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Significantly, the procedural protectionsoffered to partiestothelnquiry and
to individual witnesses were extensive and exemplary. The Commission, with the full

consent of the parties, offered acommendably wide range of protections. For example;

all partieswith standing and all witness appearing beforethe lnquiry had the
right to counsel, both at the Inquiry and during their pre-testimony

interviews;

each party had the right to have its counsel cross-examine any witnesswho
testified, and counsel for awitness who did not have standing was afforded

the right to examine that witness;

all parties had the right to apply to the Commissioner to have any witness

called whom Commission counsel had elected not to cal;

all parties had the right to receive copies of all documents entered into

evidence and the right to introduce their own documentary evidence;

all hearingswould be heldin public unless application was madeto preserve

the confidentiality of information; and

although evidence could bereceived by the Commissioner that might not be
admissible in a court of law, the Commissioner would be mindful of the

dangersof such evidenceand, in particul ar, its possi bl e effect on reputation.
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These procedures were adopted on aconsensual basis, after ameeting with all partiesto
determine which protections would be required. | am not sure what further protections
the appellants could have redlistically expected. The procedure adopted was eminently
fair and any objectionsto it must beregjected. Nor can | accept that the appellants could
have been misled or that they suffered prejudice as aresult of any “misunderstanding”
about the type of findingswhich would be made by the Commissioner. That submission

aswell must be rejected.

b. Timing of the Notices

The appellants submit that because the Commissioner waited until the last
day of hearingstoissuenoticesidentifying potential findingsof misconduct which might
be made against them, their ability to cross-examine witnesses effectively and present
evidence was compromised. They submit that thereisno longer any opportunity to cure
the prejudice caused by the late delivery of the notices, and that they must therefore be

guashed. For the following reasons, | must disagree.

Thereisno statutory requirement that the commissioner give notice assoon
as he or she foresees the possibility of an allegation of misconduct. While | appreciate
that it might be helpful for partiesto know in advance the findings of misconduct which
may be made against them, the nature of an inquiry will often make this impossible.
Broad inquiries are not focussed on individuals or whether they committed a crime;
rather they are concerned with institutions and systems and how to improve them. It
follows that in such inquiries there is no need to present individuals taking part in the
inquiry with the particulars of a*“ caseto meet” or notice of the charges against them, as

there would be in criminal proceedings. Although the notices should be given as soon
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asitisfeasible, it isunreasonableto insist that the notice of misconduct must always be
given early. There will be some inquiries, such as this one, where the Commissioner
cannot know what the findings may be until the end or very latein the process. Solong
as adequate time is given to the recipients of the notices to allow them to call the
evidence and makethe submissionsthey deem necessary, thelate delivery of noticeswill

not constitute unfair procedure.

The timing of notices will always depend upon the circumstances. Where
the evidence is extensive and complex, it may be impossible to give the notices before
the end of the hearings. In other situations, where the issue is more straightforward, it
may be possible to give notice of potential findings of misconduct early in the process.
In this case, where there was an enormous amount of information gathered over the
course of the hearings, it was within the discretion of the Commissioner to issue notices

when hedid. AsDécary JA. put it at para. 79:

... the Commissioner enjoys considerabl e latitude, and isthereby permitted
to use the method best suited to the needs of hisinquiry. | see no objection
in principle to a commissioner waiting until the end of the hearings, when
he or she hasall theinformation that is required, to give notices, rather than
taking a day to day approach to it, with the uncertainty and inconvenience
that this might involve.

In light of the nature and purposes of this Inquiry, it was impossible to give adequate
detail inthenoticesbeforeall the evidence had been heard. 1nthe context of thisinquiry

the timing of the notices was not unfair.

Further, the appel lants were given an adequate opportunity to respond to the
notices, and to adduce additional evidence, if they deemed it necessary. The notices

were delivered on December 21, 1995, and partieswereinitialy given until January 10,
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1996 to decide whether and how they would respond. This period was then extended
following requests from the parties. Thetime permitted for the response was adequate.
It cannot be said that the timing of the delivery of the notices amounted to aviolation of

procedural fairness.

Should Commission Counsel be Prohibited fromTaking PartintheDrafting
of the Final Report Because of their Recelpt of Confidential Infor mation not
Disclosed to the Commissioner or the Other Parties?

The appellant Red Cross Society argues that because Commission counsel
received confidential documents concerning allegations against the appellants, they
should be forbidden from taking part in the drafting of the report. Thisargument toois
premature, because thereisno indication that the Commissioner intendsto rely upon his
counsel to draft the final report. In addition, it is not clear from the record what was
contained in the confidential submissionsreviewed by counsel. If the submissionswere
composed merely of suggested allegations, then | do not believe that there is any merit
to this complaint. However, in the unlikely event that the submissions also included
material that wasnot disclosed to the parties, there could well bevalid causefor concern.

AsDécary JA. put it at para. 103:

The method adopted at the very end of the hearingsfor inviting submissions
from the parties was particularly dangerousin that it opened the door to the
possibility that a person in respect of whom unfavourable findings of fact
would bemadeinthefinal report might not have had knowledge of all of the
evidence relating to that person.

If the submissions did contain new, undisclosed and untested evidence, the
Commissioner should not seek advice regarding the report from counsel who received

the confidential submissions.
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Should the Appellant Baxter Corporation be Treated Differently From the
Other Appellants?

Theappellant Baxter Corporation argued that it should betreated differently
from the other appellants because it was not aparty beforethe Inquiry and wastherefore
unrepresented during the hearings. It submits that its position is analogous to that of
Craig Anhorn, whose notice was quashed by the Court of Appeal because he took part

in the Inquiry without realizing that he was a potential target of the investigation.

The Court of Appeal dismissed this argument, holding that Baxter
Corporation’s name had appeared in the Wilbee Report which preceded and prompted
this Inquiry, and that it must therefore have realized that its conduct would be under
scrutiny in the proceedings. Baxter Corporation, it held, took a calculated risk and
elected not to seek standing before the Commission. It should not now be allowed to

escape the consequences of that decision.

| agree with this conclusion. | believe that a private individual such as
Craig Anhornisinavery different situation from that of alarge corporation which must
have known from the outset what was at stake in the Inquiry, and made a calculated
decision not to participate. | do not believe that Baxter Corporation should be treated

any differently than the other appellants and would dismiss this ground of appeal.

Disposition

| would dismiss this appeal.

Appeal dismissed.
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